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KILLING HIPAA

“When truth is buried, it grows. It chokes.
It gathers such an explosive force that on
the day it bursts out, it blows up everything
with it.” — Emile Zola
The issue of confidentiality when
applied to modern American healthcare
is fraught with differing objectives,
creating myriad complications as the
needs of each attempt to merge with
one another in their search for
common ground and compromise. To
arrive at a sense of clarity, we must look
to those exceptions that define the
fundamental system of rules at the
heart of our nation’s health care
structure, as the conflicting areas to be
found within shed light on the
vulnerabilities of the concept as a
whole. The demands of federal statutes
aside, gray areas abound, since attorneys
can breach the duty of confidentiality in
response to threats against life or to
prevent substantial bodily harm,
physicians must answer to certain
matters of public health before
protecting the secrets of the patient,
and spouses can freely tell all when it
comes to the actions of their partner,
even if the words between them remain
protected.
The 1996 Health Insurance Portability
and Accountability Act (“HIPAA”) did
not originally include privacy legislation,
but was modified in November 1999 to
address patient concerns. Over time,
HHS has been nothing short of prolific,
releasing HIPAA’s Security Rule governing “e-PHI,” HIPAA’s Enforcement Rule,
the Breach Notification Rule, HITECH
(Health Information Technology for
Economic and Clinical Health Act), and
the updated Administrative Simplification Rule in 2013. This year, whether
providers are ready or not, the Office
of Civil Rights (“OCR”), the agency
responsible for policing patient privacy,
announced it will commence wide-scale
audits to en-sure and enforce HIPAA
and HITECH compliance.

The absence of consistent or even cogent
public policy behind HIPAA makes this
body of law frustrating to patients and
providers both. While the desire to foster
open and frank communication marks the
foundation for protecting confidential
discussions between priest and penitent or
taxpayer and tax return preparer, HIPAA
fails to distinguish between confidentiality
and commonality. Instead, HIPAA protects
those who fail to protect themselves.
Though an attorney and client may
renounce their right to privilege by
speaking in a crowded elevator, the
protections of HIPAA remain sacrosanct to
any patient in that same elevator who
speaks aloud about an upcoming
appendectomy or a recent bout with a
sexually transmitted disease. That said,
these expansive HIPAA safeguards prove
helpless in response to a data breach, at
least with respect to the estimated 112
million health care records compromised
in 2015.

To best understand what exactly is in
need of protection, we must ask
ourselves why we have encased patient
health information (“PHI”) in such an
impenetrably regulated fortress. By its
very nature, matters of the body are
commonplace in health care, and the
system seeks to streamline itself by
reducing various ailments to 14,400
ICD-10 codes. Within any one
condition, however, there may exist
layers of confidentiality, useless to the
diagnosis and irrelevant to treatment.
As a result, that which happens outside
the scope of medical oversight during
treatment is of no concern to HIPAA,
irrespective of any need for
confidentiality.
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HIPAA imposes draconian punishments
on the medical provider who speaks
out of turn concerning a simple broken
bone, though the cause of the fracture
remains bare and exposed, equally, for
the accidental slip and fall or deliberate
battery. This defines the type of
complexity HIPAA cannot reconcile,
even after 20 years of presiding over
health care. To counteract such
disparity, HIPAA regulations must be
broad enough to absorb these
distinctions, a solution to which is
markedly inflexible.
Such emphasis on inflexibility often
gives rise to failure, as was the case
with the Berlin Wall, Prohibition and
punishment for preexisting health care
conditions. If modern medicine offers
any lesson on how to address HIPAA’s
shortcomings, we should attack the
cancer of the act’s imperfections from
the inside out, rather than blasting a
circumference far beyond its borders.
Another strong indication that HIPAA
may have been doomed from the start
is the frequency of data breaches,
which are increasing at such a rate
there may soon be no PHI left to
protect. Before HIPAA takes its next
evolutionary step, modern medicine
must ask itself if it is worse to fail in
the attempt to protect that which is
held sacred by law or ignore the
transgressions occurring below the
surface that so desperately need to be
targeted.
To heal the body it may also be
necessary to treat the mind, but HIPAA
only protects both when medicine
recognizes one as a comorbidity of the
other. When this is not the case, all of
HIPAA’s power slices the treatment in
half, at least in terms of confidentiality.
What remains of the act’s reach is
therefore totally ineffective in light of
its ultimate intent. At the crossroads
where HIPAA now stands, a decision
must be made whether to let HIPAA
kill health care through its preordained
powerlessness, or whether HIPAA itself
must be laid to rest.
This article appeared in California
Healthcare News in February 2016.
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HEALTH CARE’S UNFINISHED BRIDGE
“We must be willing to let go of the life we planned so as to
have the life that is waiting for us.” — Joseph Campbell
Every era relies on the intuition of a talented few in its
search for scientific breakthroughs. Herodotus rejected
the notion the Earth was flat, and in particular its
description on the Shield of Achilles in Homer’s Iliad.
Some 29 centuries later, science has reduced the labors of
Homer to little more than myth, though philosophy still
honors the epic, from its very first word (“μῆνῐν” or
“wrath”) to its lesson addressing the value of balancing
excessive pride with the fear of anonymity. Similarly,
advances in technology have greatly benefited medicine in
recent generations, as doctors increasingly approach
diseases of the body from a tangible perspective. However,
the treatment of diseases of the mind continues to be far
more speculative in nature, serving to highlight the chasm
between these two seemingly similar but ultimately
disparate fields. This in turn presents a complex issue for
both medical practitioner and mental health provider.
While modern medicine can envision scientific methods in
its attempt to re-engineer poliomyelitis to treat
glioblastoma multiforme, it struggles to cure, let alone truly
understand, other attacks on the brain such as depression,
post-traumatic stress disorder and addiction. Family
members and friends of those fortunate enough to survive
this deadly and most common form of brain cancer have
little need to understand the importance of the
fluorescent dye used during surgery or the necessity of
anticonvulsants and corticosteroids. And yet, for the
husband or wife watching a spouse suffer through
depression or other mental illness, there is no standard
prescription to assuage the inevitable feelings of
helplessness, and no symptomatic treatment for the comorbidities known as blame, guilt and anger.
Conventional medicine’s struggle to connect matters of
the body and mind often ignores matters of the psyche.
Even when science has linked certain conditions at least in
part with past behavior, such as lung cancer or pancreatitis,
the objectivity of the diagnosis renders any subjective
reasoning nearly obsolete. Friends and family waiting for a
patient to wake from surgery rarely cast aspersions in the
direction of the operating room, placing fate squarely in
the hands of the surgeon. And yet, someone suffering from
depression or addiction is more likely to be called upon to
produce positive results. Patients confronting diseases of
the mind that are equally physiological are often forced to
endure platitudes such as “what’s wrong?” or “smile,” much
like the recovering addict who must often shoulder insults
or vilification from loved ones. Likewise, the moral code to
honor the inextricable connection between sleep and
healing for post-surgical patients often goes missing in
homes afflicted by mental illness.
Medicine has yet to find the exact location where matters
of the mind and body intersect, and for today’s health care
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practitioner this can create problems in terms of granting
equal treatment and coverage. Unlike the traditional
practice of medicine, which allows for specialization among
its providers, the inclusion of mental health care
professionals seeks to endow the totality of care with an
umbrella suitable for covering all patients, regardless of
type of illness. However, the inability of the mental health
care physician to diagnose based upon similar tangibles
does not mean the disease is unconnected to the body,
and as a result the diagnosis often calls upon a greater
emphasis on instinct. Not everyone suffering from
depression is suicidal, not everyone with mania is an artist,
not every addict has lost his or her moral compass, and
not every patient presenting with post-traumatic stress
disorder has been a victim of war or sexual abuse.

To ensure that both factions receive equal coverage under
the law, the Federal Government has been searching as
well for a link between body and mind, although its efforts
appear more like the construction of a bridge between
New York and London than a direct plan to combine
disciplines. Nevertheless, the 2008 Mental Health Parity
and Addiction Equity Act (MHPAEA) attempts to prohibit
financial requirements and treatment limitations for mental
health and substance abuse benefits in group health plans
from being more restrictive than those placed on medical
and surgical benefits, recognizing the equality of illness
within the two differing factions. Even the Emergency
Medical Treatment and Labor Act (EMTALA), the seminal
law protecting all patients who present in an emergency
department from disparate treatment due to insurance or
financial status, extends the stabilization obligation to
mental health as well.
Parity and protection alone, however, are but bandages on
the system’s infirmities, from the perspective of both the
medical and health care provider. Some of the key
components needed to find this elusive location where
body and mind intertwine cannot as yet be measured
tangibly, though modern technology laudably continues to
forge ahead in its attempt to deconstruct and therefore
further understand the brain. Only when such progressive
tools are combined with intuition and wisdom can a great
physician capable of such a breakthrough be born, and only
then will body and mind find some semblance of balance,
both under the knife and under the law.
This article appeared in California Healthcare News in April
2016.
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HEALTH CARE IS NOT ONE WORD OR ONE PERSON
“The truth is rarely pure and never simple.” — Oscar Wilde
With the passing of Justice Antonin Scalia, the Supreme Court has lost a brilliant legal scholar and formidable protector of
the U.S. Constitution. Scalia both earned respect and instilled fear during his 30-year tenure supervising America’s political
climate. While his legacy ought to take precedence during this time of mourning, widespread panic over the future of
health care reform threatens to overshadow the passing of Scalia the individual in favor of highlighting the ways in which
his unexpected death may advance partisan agendas.
History has shown that a single
justice can have a dramatic effect
on the formation and defense of
policy. In 1896, Justice John
Marshall Harlan disagreed with
those Supreme Court justices who
believed that the Constitution
allowed “equal but separate” public
transportation accommodations
for black and white citizens. His
solitary dissent in Plessy v. Ferguson
argued otherwise, stating that the
Constitution did not create a
“superior, dominant, ruling class of
citizens” in the United States, and
that the Constitution was itself
color-blind. Fifty-eight years later, a
unified Supreme Court made
history with Brown v. Board of
Education of Topeka in holding that
“separate but equal” had no place in
public education.
In 1963, eight of the nine Supreme Court justices stopped a practice in public schools of reading from the Bible or reciting
the Lord’s Prayer. Justice Potter Stewart, however, believed otherwise in School District of Abington Township v. Schempp and
argued that religion and government “necessarily interact in countless ways.”
In 1988, while seven Supreme Court justices reversed a federal court order of contempt against Theodore Olson, Edward
Schmults and Carol Dinkins in Morrison v. Olson, Scalia disagreed, and in his dissent summarized the precise nature of the
lawsuit, a matter of power, in particular the “allocation of power among Congress, the President, and the courts” in such a
way as to protect the foundation of the Constitution.
To be sure, Scalia was known to chastise Congress, declaring that the Supreme Court has no free-floating power to save
the legislative branch “from its drafting errors.” His passing begs the question as to whether one federal jurist has the
power to decide the fate of the Patient Protection and Affordable Care Act. Plurality decisions and swing votes
notwithstanding, it is the institution of the Supreme Court itself and not any one justice that has presided over issues of
federal law and other matters of original jurisdiction since 1789. Supreme Court eras referenced by the chief justice at the
time represent a reflection of the court’s composition during such tenure, beginning with the Marshall court (1801 1835), and more recently with the Warren court (1953 - 1969), the Burger court (1969 - 1986) and the Roberts court
(since 2005). It remains to be seen whether it shall be the 44th or 45th president to select a replacement for Scalia, as
does the fortitude of the process by which Congress advances or stalls the confirmation of a new Supreme Court justice.
Regardless of the leanings of Scalia’s replacement, what happens down the road from 1 First Street, Northeast will not
uproot health care reform as it enters its seventh year. The Affordable Care Act is neither fleeting nor finished, but has
instead become the foundation for health care in the United States. No one person, president, senator or justice can single
handedly defeat the only health care system ever known to the 4 million students currently enrolled in the first grade of
elementary school. Justice Scalia may be missed, but the institution of the U.S. Supreme Court shall continue to prevail as
the preeminent moral compass for this country.
This article first appeared in the Los Angeles Daily Journal on February 24, 2016.
310-458-1560 | CRAIG@GARNERHEALTH.COM | WWW.GARNERHEALTH.COM

