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The Decay of California's Prohibition of the Corporate Practice
of Medicine
Craig B. Garner
"There is nothing worse than a sharp image of a fuzzy concept."1
In the 1990s, dentists in North Carolina began to whiten teeth.2 A decade later, nondentists across the state
began to provide the same services, but at a lower price.3 In 2006, the North Carolina State Board of Dental
Examiners (the "N.C. Dental Board") responded by issuing more than 47 ceaseanddesist letters to parties
whitening teeth without degrees in dentistry, and in 2007 the N.C. Dental Board enlisted the aid of the North
Carolina Board of Cosmetic Art Examiners to issue similar warnings, specifically to cosmetologists.4 Their
combined efforts were successful, and North Carolina nondentists soon stopped offering teeth whitening
services.5
The United States Federal Trade Commission (the "FTC") took exception to the actions by the N.C. Dental
Board, and in 2010 the FTC filed an administrative complaint alleging that the N.C. Dental Board acted
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The Corporate Practice of Medicine Doctrine in California
California's prohibition on the corporate practice of medicine has been clear and welldefined13 since 1980.14 California Business and
Professions Code section 2400 states:
Corporations and other artificial legal entities shall have no professional rights, privileges, or powers. However, the Division
of Licensing may in its discretion, after such investigation and review of such documentary evidence as it may require, and
under regulations adopted by it, grant approval of the employment of licensees on a salary basis by licensed charitable
institutions, foundations, or clinics, if no charge for professional services rendered to patients is made by any such
institution, foundation, or clinic.15
California has a "longstanding public policy against permitting lay persons to practice any of the medical arts or to exercise control over
decisions made by healing arts practitioners."16 California also prohibits any person from practicing medicine in the state without a valid
certificate of licensure,17 and a physician may not "lend" his or her professional license to a corporation without risk of disciplinary action
or even license revocation.18 At its core, this prohibition on the corporate practice of medicine is "designed to protect the public from
possible abuses stemming from the commercial exploitation of the practice of medicine."19 California's prohibition includes direct medical
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care as well as administrative services that directly influence clinical delivery.20
Even though California's prohibition is one of the nation's strongest,21 practitioners and nonpractitioners alike still enjoy certain options
for engaging the services of a nonclinical manager. Statutory exemptions provide for establishing hospital clinics22 and outpatient
settings operated by a nonprofit hospital,23 subject to applicable state and federal law. Management services organizations ("MSOs")
present another way in which forprofit hospitals can manage one or more physician practices, provided the manager does not exceed
the appropriate scope of authority.24
Should a manager overstep these boundaries, the MBC may receive a complaint or inquiry.25 Regulating the practice of medicine
through the state's police power, the MBC is authorized to license, investigate, and discipline medical practitioners.26 Its basic authority
is summed up as follows:
The Board's investigators have the status of peace officers [citation], and possess a wide range of investigative powers. In
addition to interviewing and taking statements from witnesses, the Board's investigators are authorized to exercise
delegated powers [citation] to "[i]nspect books and records" and to "[i]ssue subpoenas for the attendance of witnesses and
the production of papers, books, accounts, documents and testimony in any inquiry [or] investigation . . . in any part of the
state.27
As for its investigative prowess, the MBC has broad discretion and power to "[investigate] complaints from the public, from other
licensees, from health care facilities, or from a division of the board that a physician and surgeon may be guilty of unprofessional
conduct."28 The MBC also has "authority to discipline a physician for unprofessional conduct by restricting, suspending, or revoking the
physician's license to practice medicine."29

Federal Antitrust Enforcement in Health Care
The United States Supreme Court stated in 1958:
The Sherman Act was designed to be a comprehensive charter of economic liberty aimed at preserving free and unfettered
competition as the rule of trade. It rests on the premise that the unrestrained interaction of competitive forces will yield the
best allocation of our economic resources, the lowest prices, the highest quality, and the greatest material progress, while at
the same time providing an environment conducive to the preservation of our democratic political and social institutions. But
even were that premise open to question, the policy unequivocally laid down by the Act is competition.30
Historically, the health care industry retained anticompetitive elements that did not face regulatory scrutiny.31 Today, however, the
Federal Government actively enforces antitrust laws in health care.32 In 1996, the FTC and the U.S. Department of Justice issued
"Statements of Antitrust Enforcement Policy in Health Care," which focused on (1) mergers among hospitals, (2) hospital joint ventures
involving high technology or other expensive health care equipment, (3) hospital joint ventures involving specialized clinical or other
expensive health care services, (4) providers' collective provision of nonfeerelated information to purchasers of health care services, (5)
providers' collective provision of feerelated information to purchasers of health care services, (6) provider participation in exchange of
price and cost information, (7) joint purchasing arrangements among health care providers, (8) physician network joint ventures, and (9)
multiprovider networks.33 Since then, the FTC has issued additional publications in an effort to maintain transparency with respect to the
transactions the agency may challenge.34
Recently, in Saint Alphonsus Medical Ctr. v. St. Luke's Health System, the U.S. Court of Appeals for the Ninth Circuit affirmed the district
court's judgment in favor of the FTC, holding that the 2012 merger of St. Luke's Health Systems, Ltd. and Saltzer Medical Group, P.A.
violated the Clayton Act as well as state law.35 St. Luke's had acquired the assets of Saltzer Medical Group while concurrently entering
into a professional service agreement with the group's physicians. The district court noted that "St. Luke's and Saltzer genuinely intended
to move toward a better health care system," yet the court still held that the "huge market share" of the postmerger entity "creates a
substantial risk of anticompetitive price increases" in the applicable market.36 By ordering divestiture of the merger, the District Court
rejected St. Luke's argument that "anticipated postmerger efficiencies excused the potential anticompetitive price effects."37
The ninth circuit affirmed the lower court's decision, holding that "Section 7 [of the Clayton Act] does not require proof that a merger or
other acquisition has caused higher prices in the affected market. All that is necessary is that the merger create an appreciable danger of
such consequences in the future."38 In rejecting the efficiencies defense raised by St. Luke's, the ninth circuit opined that there must be
a showing that a merger is not anticompetitive, and perhaps even proof of "extraordinary efficiencies" to "offset the anticompetitive
concerns."39

The North Carolina State Board of Dental Examiners Decision
In North Carolina State Board of Dental Examiners, the FTC "alleged that the [N.C. Dental Board's] concerted action to exclude
nondentists from the market for teeth whitening services in North Carolina constituted an anticompetitive and unfair method of
competition."40 In response to the action by the FTC, the N.C. Dental Board argued that it had immunity from prosecution, as "its
members were invested by North Carolina with the power of the State and that, as a result, the Board's actions are cloaked with Parker
immunity."41
The Supreme Court disagreed, explaining that a nonsovereign board like the N.C. Dental Board enjoys immunity under Parker only after
satisfying two conditions: (1) the "challenged restraint . . . be one clearly articulated and affirmatively expressed as state policy," and (2)
that the state actively supervises the policy.42 The Supreme Court noted that North Carolina prohibits the unauthorized practice of
dentistry, but North Carolina did not articulate through legislation a similar prohibition on teeth whitening. As a result, the N.C. Dental
Board never received proper oversight to the extent the issue was teeth whitening.
The Supreme Court also noted that states have control over the existence of Parker immunity by "adopting clear policies to displace
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competition; and, if agencies controlled by active market participants interpret or enforce those policies, the States may provide active
supervision."43 Ultimately, however, the Supreme Court concluded that while the Sherman Act protects competition and still respects
federalism, it did not authorize North Carolina to "abandon markets to the unsupervised control of active market participants, whether
trade associations or hybrid agencies."44 Indeed, states can confirm that Parker immunity is available to agencies only "by adopting clear
policies to displace competition." While North Carolina delegates control over dentists and the ways in which they practice, there is no
statutory oversight with respect to teeth whitening, "a practice that did not exist when it was passed."45
Certain of the Justices disagreed, noting in their dissenting opinion: "North Carolina's Board of Dental Examiners is unmistakably a state
agency created by the state legislature to serve a prescribed regulatory purpose and to do so using the State's power in cooperation with
other arms of state government."46 The dissenting opinion also issued a warning to other professions about the implications of the North
Carolina State Board of Dental Examiners decision, and in particular that "it will create practical problems and is likely to have far
reaching effects on the State's regulation of professions."47

California's Future Oversight
The MBC has struggled over the past several years to maintain effective regulatory oversight.48 While budgetary concerns were usually
blamed for these shortcomings,49 the decision in North Carolina State Board of Dental Examiners brings to the MBC its greatest
challenge. The Supreme Court has set another foundational component of the Affordable Care Act, albeit one not found directly in the
opinion, in the dissent, or even in dicta. With regulatory themes such as efficiency, performance, and innovation leading reform today,50
the health care industry in California has responded to these challenges with collaboration and consolidation as required by the ACA,51
but also at times when necessary, closure.52 To be sure, California has much at stake, although the recent Supreme Court decision puts
into question whether California's regulatory intent will win the day.
In many ways, reliance upon the Supremacy Clause53 in North Carolina State Board of Dental Examiners leaves California with more
issues, but with fewer options with which to address modern challenges.54 The Supreme Court's focus on "'whether anticompetitive
conduct engaged by [nonsovereign actors] should be deemed state action and thus shielded from antitrust laws'"55 overshadows the
conduct of any such state regulatory professional board, whether or not its conduct is "efficient, wellfunctioning, or wise."56 With
consolidation and cooperation increasing under the ACA,57 the FTC may be the only remaining line of defense to protect the public
interest, relying upon the laws of competition only and without consideration to California's prohibition on the corporate practice of
medicine.
While California law on the propriety of corporate oversight in medicine differs from other states, a position that some may oppose, the
greater risk is a compromise to the ACA's reliance on traditional notions of federalism. Although the ACA has already afforded
meaningful opportunities for the battle between state autonomy and federal supremacy to take place,58 under North Carolina State
Board of Dental Examiners, the Federal Government prevailed on this issue, doing so with some unexpected help from the Supreme
Court.59
Unlike Douglas v. Independent Living Centers of Southern California, in which the Supreme Court ignored the Supremacy Clause and
suggested the Administrative Procedure Act to form the basis for relief,60 in California the CMB "may adopt, amend, or repeal in
accordance with the provisions of the Administrative Procedure Act, those regulations as may be necessary to enable it to carry into
effect the provisions of law relating to the practice of medicine."61 Such is the system of give and take between a sovereign nation and
its states that defines the federalism for which our country is known. While traditional notions of federalism encourage states to
independently craft their allocation of balance, the ways in which each state opts to mold its particular helping of power often speaks
volumes. Hopefully the CMB has not lost its voice.
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focus, the Supreme Court generally follows its own prohibition from issuing judicial advisory opinions. See Flast v. Cohen, 392 U.S. 83,
96 (1968) ("When the federal judicial power is invoked to pass upon the validity of actions by the Legislative and Executive Branches of
the Government, the rule against advisory opinions implements the separation of powers prescribed by the Constitution and confines
federal courts to the role assigned them by Article III."); but see Douglas v. Indep. Living Ctr. of S. Cal., 132 S. Ct. 1204, 1213 14 (2012)
(Roberts, C.J., dissenting) (arguing that not only was there no viable claim under the Supremacy Clause in the first instance, but more
importantly, the majority took it upon itself to answer a question that had not been asked, even going so far as to vacate the Ninth Circuit
rather than simply remand). Back
60 Indep. Living Ctr. of S.Cal., 132 S. Ct. at 121314. Back
61 Cal. Bus & Prof. Code § 2018. Back
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