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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNTIED STATES ex rel. DHN )
M. KALEC, M.D. and IORETAKALEC, and )
THE STATEOf ILLINOIS ex rel. DHN M.
KALEC, M.D. and LORETA KALEC,

Plaintiffs-Relators

V.

Judge Sara L. Ellis
NUWAVE MONITORING, LLC,
THOMAS BOECKER and QREGLESIAK,
individuals,

)
)
)
)
) No. 12 C 69
)
)
)
)

)
)
Defendars. )

OPINION AND ORDER

Believing that their employer was fraudulently billing Medicare &iedlicaid for
services that they rendered as a physician and meanitoring technician, respectively,
Plaintiffs-Relators John and Lorekalec (“Dr. Kalec” and “Loreta), brought aqui tamaction
against DefendantsuWave Monitoring, LLC (“NuWavg, and Thomas Boecker and Greg
Lesiak (“Defendants Boecker and Lesipk’% owners and operators of NuWaakeging that
Defendants conspired smbmitandsubmittedfraudulent claims to Medicare and Medicaid in
violation of the False Claims Act (“FCA”), 31 U.S.C. § 3&%eq, and the equivalent
provisions of the lllinois False Claims Act (“IFCA”), 740 Ill. Comp. Stat. § 1&5/4eq*
Defendants filed a motion to dismiss Plaintiffs’ FCA and IFCA claims pursuamaderal Rule

of Civil Procedure 12(b)(6) guing that the Complaint fails to meet the heightened pleading

! The United States and the State of lllinois declined to intervene inatierm[L6]
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standard of Rule 9(bj. Because Plaintiffs have adequately pleaded Cowithlrespect to
Defendant NuWaveDefendants’ motion to dismiss Count | is denied. However, Plaifdiféxl
to adequately plead Coumtwith respect to Defendants Boecker and Lesiak, as well as Agunts
IV, V and VIwith respect to all Defendant3he Court, therefore, granefendants’ motion
[63] as to those Counts.
BACKGROUND?

NuWave an Indiana limitediability corporation, provides neuro-monitoring services to
hospitals throughout Illinois and Indiana. Neuro-monitoring is a service wherdinydieas
and doctors monitor a patient’s neurological activity during surgical proceduas attempt to
prevent neurological damage, including brain damage. NuWave provides the monitoring
equipment as well as esite technicians to set up the equipment and observe the monitors during
surgery. Loreta worked as a technicianMoinVave from November 2009 until June 2014.
NuWavealsoemployslicensed medical doctorsho monitor the data relayed by the neuro-
monitoring equipmentemotelyand advise the surgical staff as to the patient’s neurological
status when necessary. Due to the nature of the servicedt-#ike physiciansare able to
monitor multiple patients at a time. Dr. Kalec, a licensed medical doctor, proeithede
neuro-monitoring services for NuWave from November 2009 through August 2011. Dr. Kalec
typically monitored three to five surgical patts at a time.

Neuromonitoring is a designated health serviteorder for the service to be provided,

thereforejt must be requested by the surgeon performing the surgery. Dr. JamedGhitiie

2 Plaintiffs’ Amended Complaint [32] (“Complaint”) joined numerous hosp#al®efendants. Plaintiffs
subsequently voluntarily dismissed the hospital Defendants. [62] Thus, yheeordining Defendants are
NuWave Monitoring, LLC, Thomas Boecker, aBdeg Lesiak.

% The facts in the background section are tgkem Plaintiffs’ Complaint and are presumed true foe th
purpose of resolving Defendants’ motion to dismiSse Virnich v. Vorwaldb64 F.3d 206, 212 (7th Cir.
2011).



Gottleib”) requested thduWaveperform neuremonitoring services in a large number of his
casedrom 2009 to the present. NuWawempensated Dr. Gottlieb for these referrals by
making him a Director dNuWaveand paying him a salary despike fact that he did not
perform any service®r NuWavein this capacity.

NuWave is considered a provider of medical services, able to bill both Medighre
Medicaid. Medicare and Medicaid claims for nearonitoring services include both a technical
and professional component. The technical component is billed by the hospital and includes
hospital overhead, the cost of NuWave’s technicians, and the cost of NuWave'’s monitoring
equipment. NuWave charges most hospitals atfoue- minimum for its technicians’ services
regardless of whether the procedurdéddise hours. Foa fewother hospitals, NuWawdirects
its technicians to start billing their time an htneforethe patient entsithe surgical suitand to
continue billing their time for fifteen minutes aftie patient leaves the roonthis billing
practice was explained to Loreta and other NuWaehnicians in a June 27, 2011 emadihese
billing practices are in direct violation of Medicare’s policy of reimbursing pierg solely for
actual time spent monitoring patientsoridthelessNuWave submitted invoices to hospitals
based on these fraudulent billing practices and the hospitals knowingly usedutthigeind
documentation in preparing itsagins to Medicare and Medicaidledicare and Medicaigdaid
NuWave, through the hospitals, for tladsely inflated technician time.

The professional component of a Medicare and Medicaid claim compensates the
physicianfor his time spent providing neuro-monitoring serviceslike the technical
component, this portion of the claim is prepared armirstted byNuWave. NuWave is required
to certify the accuracy of each claim pursuant to 42 C.F.R. 88 424.32(a)(3), 424.33. While

Medicare allows physicians to provide nemnonitoring services to multiple patients at one



time, it only reimburses doctofar their actual time spent monitoring each patieee
Medicare’s Local Coverage Determination, LCD 2924 (“[m]ore than one patignbe
monitored at once; however, claims for physician services must be submittedtforehe
devoted to each individupatient by the monitoring physician, i.e., not all patients
simultaneously.”). Doc. 32 1 24. In other words, if a physician monitors three patigirg
one six-hour time period, the physician may bill Medicare only for a total of sishloemay
not bill for 18 hours of neuro-monitoring services. The physician must apportion his time for
each of the three patients into the six hours.

Defendants repeatedly violated these Medicare and Medicaid regulatiorinigytive
physicians’ time simultaneously for multiple patients and by falsely inflating isi&ans’
time. Specifically, on June 18, 2010, Dr. Kalec monitaigthtsurgeries over the course of
eighthours. Theespective surgeries laster, five, one, fourfive, two, one, and one hours.
NuWave prepared the professional component of its Medicare and Medicaid clabns for
Kalec's services claiming twenthireehours of neuro-monitoring servicegther thareight
hours. NuWaveeceived reimbursement from Medicare and Medicaid for these surgeries and
made disbursements to Dr. Kalec in accordance histagreementvith NuWave In addition,
for each June 18 surgery, NuWavbed each hospital at leaste hours for its technicians’ time
or by adding an additional hour and fifteen minutes of technician time to each surgery,
depending on which hospital hosted the surgery. The hospitals knew that Defendants were
improperly inflating their technicians’ time because lospitals knew the true duration of each
procedure. Regardleghe hospitals submitted the false claims to Medicare and Medicaid.

NuWave collected all amounts paid by Medicare and Medicaid to the hospitalssiicthiens.



Defendants Boecker and Lesiak, owners and operators of NuWave, knew that NuWave
was not properly apportioning their physicians’ nemmonitoring time and thdiuWavewas
falsely inflating its technicians’ time. Suspecting such, Dr. Kalec askeshDafts Boecker and
Lesiak whetheNuWave was properly billing Medicare and Medicaid. Both Dedeisl
responded that NuWagebilling practices were not Dr. Kalec’s concern. Dr. Kalec demanded
to see the bills submitted for his services and was denied. Thereafter, DeseBmecker and
Lesiak pressured Dr. Kalec to resigri2011.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the aotnplat
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowatcepts as true all well
pleaded facts in the plaintif’complaint and draws all reasonable inferenaes those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe49 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the daf¢wdth fair notice of a
claim’s basis but must also Eeially plausible. Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 LEd. 2d 868 (2009)see also Bell Atl. Corp. v. Twomp850 U.S. 544, 555, 127 S.
Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thefethezaaht is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

Rule 9(b) requires a party alleging fraud to “state with particularity tlee@mistances
constituting fraud.”Fed.R. Civ. P. 9(b). This “ordinarily requires describing the ‘who, what,
when, where, and how’ of the fraud, although the exact level of plarity that is required will

necessarily differ based on the facts of the cas@chorBank649 F.3d at 615 (citation



omitted) Rule 9(b) applies to “all averments of fraud, not claims of fra@shi'sellino v.
Goldman Sachs Grp., Iné77 F.3d 502, 507 (7th Cir. 2007A claim that‘sounds in fraud’'—
in other words, one that is premised upon a course of fraudulent corzhrcimplicate Rule
9(b)’s heightened pleading requirementsd’

ANALYSIS

The FCA and IFCA prohibit knowingly presenting, ausing to be presentéal the
government, a false or fraudulent claim for payment, 31 U.S.C. 8 3729(a)(1)(A); 740 lll. Comp.
Stat.§ 175/3(a)(1)(A), knowingly making or using a false record or statement tinatesial to a
false or frauduletclaim paidby the government, 8 3729(a)(1)(B)185/3(a)(1)(B, or
conspiring to do either, 8729(a)(1)(C); 8 175/3(a)(1)(C)'he FCA permits private citizens, or
“relators,” to file a civil action on behalf afie government to recover montéat the
government paid on account of the false claims. 31 U.S.C. § 3730(bj(@3e actions are
referred to agjui tamactions. United States ex rel. Yannacopoulos v. General Dyna®is
F.3d 818, 822 (7th Cir. 2011).

To adequately plead a violation of 8 3729(a)f})(@ plaintiff must allege “(1 false or
fraudulent claim(2) which was presented, or caused to be presented, by the defendant to the
United States for payment or approy&l) with the knowledge that the claim widse.” United
States ex rel. Fowler. Caremark RX, LLCA96 F.3d 730, 74(7th Cir. 2007),overruled on
other grounds by Glaser v. Wound Care Consultants, 57€@ F.3d 907 ¢h Cir. 2009). To
adequately plead a violation of § 3729(a)(1)(B), a plaintiff must allege thah&1y]efendnts
made a statement in order to receive payment from the goverr({@jethie statement was fajse
and @) the [d]efendants knew it was falsdJhited States ex rel. Walner v. NorthShore Univ.

Healthsystem660 F. Supp. 2d 891, 896 (N.D. Ill. 200®)ited States ex rel. Lisitza v. Par



Pharm. Comp., IncNo. 06 C 6131, 2013 WL 870623, at *3 n.5 (N.D. lll. Mar. 7, 2013) (citing
United States ex rel. Dickson v. Bristol Myers Squibh 280 F.R.D. 271, 274 n.3 (S.D. lll.
2013). Finally, to adequately plead a violation of § 3729(a)(1)(C), a plaintiff muge atleat

the defendant conspired with one or more persons to have a fraudulent claim paid by the
[government]; that one or more of the conspirators performed any act to have suchpaca

by the [@vernment]jand] that the [government] suffered damages as a result of the claim.”
Lisitza, 2013 WL 870623, at *2.

The FCA “is an antfraud statute and claims under it are subject to the heightened
pleading requirements of Rule 9(b)Thulin v. Shopko Stores Operating Co., L.IZ€1 F.3d
994, 998 (th Cir. 2014). Where an alleged FCA scheme involves numerous transactions
occurring over the course of several years, a plaintiff need not provide thg ofe¢aery
fraudulent transaction. The plaintiff is required, however, to provide represergatimples.
United States ex rel. GeschreyGenerations Healthcare] C, 922 F. Supp. 2d 695, 702 (N.D.
lll. 2012) (citingUnited States ex rel. Obektong v. Advocate Health Carilo. 99 C 5806,
2001 WL 303692, at *3 (N.D. Ill. Mar. 28, 2001)).

l. Count |

Count | alleges that Defendants violated the false claim, false recordmsmracy
provisions of 8§ 3729(a)(1) by failing to properly apportion Dr. Kalec’s time penfigrmeuro-
monitoring services and then falsely submitting requests for payment based andhisbeint
time records Defendants move to dismiss Count | for failure to comply with Rule 9(b)’s
heightened pleading requirements. Specifically, Defendants argue thatfBl&ihto allege
that Defendants submitted a claim to Medicare for Dr. Kalec’s June 18, 2010 senibat the

Medicare policy regarding apportionment of time was in effect during theargléme period.



In addition, Defendants argue that Plaintiffs fail to adeely allege Defendants Boecker or
Lesiak’s role in submitting a false claim to Medicare, sufficient specifibdudVaves billing
practices and the creation of the fraudulent bill. Finally, Defendants suggest that tdehe ex
that Dr. Kalec’s bills irproperly apportion his time, Dr. Kalec is responsiblelaintiffs respmd
that this Count isufficiently pleaded The Courtakeseach of Defendants’ argumentsturn.

First, the Court reject®efendantsargumenthatthe Complaint fails to allegehat
NuWavesubmitted a claim to Medicare for Dr. Kalec’s JuneZl8,0 neuro-monitoring
services TheComplaint alleges thaNuWave routinely billed Medicare for neunosenitoring
services performed by the same physician simultaneously for multipletpatigthout
apportioning the total monitoring time among such patients.” Do§.282 The Complaint
continues, “[flor example, on June 18, 2010, Dr. Kalec performed neuro-monitoring services for
8 surgeries over an approximate 8 hour period of time/éntleeless, “NuWaveg] billed for 23
hours of neuro-monitoring services for Dr. Kalec’s services for June 18, 2010.” DH2632
Plaintiffs allege thatNuWavecollected all amounts paid by Medicare for these claims.” Doc.
32927. In other wordRlaintiffs allege that the Defendants routinely fraudulently billed
Medicare by improperly apportioning its doctors’ time and cite Dr. Kalegis 18, 2010
services as a representative example of this fraudulent billing practice.

Taking these allegatins as true, as the Court must, the Court can reasonably infer that
NuWave submitted a claim to Medicare for the entirety of Dr. Kalec’'s June 18, 20id@se
See United States ex rel. Lusby v. Rolls-Royce Cof.F.3d 849 (h Cir. 2009) (court could
reasonably infer that false claims were submitted to the government givepayhant was

made);see Geschrew22 F. Supp. 2d at 70506 (despite lack of allegations regarding actual

* Defendants’ argumerthat Dr. Kalec is responsible for any improper claims submitted to the
government is not an attack on the sufficiency of the pleadings but a siviestifiénse to the stated
cause of action. As such, the Court declines to address the argument fuhtisestage of the litigation.

8



submission of claims to government, court could reasonably infer that defendants hatedubmit
fraudulent bills to the government based on alleged practeihe physiciarwho performed
the services, and was subsequently paid for these services, Dr.dalagosition to know
how many hours he worked, and what he was ultimately paid for this work. The Court’s
conclusion is not contrary to the cases cited by Defendants. UnHailer, theComplaint
alleges thaNuWavesubmitted a claim to Medicare for each of the eight surgeries performed by
Dr. Kalec on June 18, 201(&ee United States ex rel. FowleGaremark RX, IngNo. 03 C
8714, 2006 WL 2425331, at *6 (N.D. Ill. Aug. 21, 20@dismissing FCA claim for failure to
“tie a specific fraudulent transaction to an invoice submitted to the goverymeétdintifs are
not required to cite to or submit an invoice at this stage of the litigation, even undé&(liide
heightened pleading standard®ee Lushy570 F.3d at 854 (finding thaecause “much
knowledge is inferential,” relator need not produce invoatesutset of litigation). One of the
primary purposes of Rule 9(b)’s heightened pleading requirements is to provide mttiee t
defendants of the claims lodged against th&aom,Inc. v. Harbridge MerchServs., InG.20
F.3d 771, 777 — 78 (74@ir. 1994) (“[F]air notice is ‘perhaps the most basic consideration’
underlying Rule 9(b)”) (quoting 5 Wright & MilleFederal Practice and Proceduf&98, at
648 (1969)). The Court finds that Plaintiffs’ Complaint provides adequate notice ofithe cla
aganst thenr

Similarly, the Court rejects the Defendants’ argument that Plaintiffs fail tpuatkdy

allege that the Medicare policy regarding apportionment of time was in effiéct) dhe relevant

® For these reasons, the Court also rejects Defendants’ argument thatf®laiatifi does not adeately
provide the details of Nuve’s billing practicesDefendants have not cited to, and the Court is unaware
of, anyauthority which requires a plaintiff to allege such facts in ordedégjaatéy plead an FCA cause

of action. On the contrary, this is the sort of information to whiphaintiff is unlikely to have access
unless they are an employee of the defendanpaay’s finance departmengee Lushy570 F.3d at 854
(declining to require a plaintiff to submit invoices in order to suffidyeallege an FCA claim “[s]ince a
relator is unlikely to have these documents unless he works in the defendanitgiagodepartment”).

9



time period. Plaintiffs’ Complaint alleges that “MediearLocal Coverage
Determination...LCD 2924, provided: More than one patient may be monitored at once;
however, claims for physician services must be submitted for the time devoteti iodiaidual
patient by the monitoring physician, i.e., not all patients simultaneously.” Do2482 |
Plaintiffs list additional neurological procedures that allegedly have the palcy. Plaintiffs
allege that Medicare requires providers to agree to follow these polieeas submitting claims.
Finally, PlaintiffsstatethatNuWave repeatedly billed Medicare without properly apportioning
the physician’s time. Reading these allegations together, and drawiegsalheble inferences
in Plaintiffs’ favor, Plaintiffs have sufficiently alleged tidtiWave was required to comply with
Medicare’s time apportionment policy during the relevant time period. While Plisiditf not
append the policy to their complaint, or expressly allege that the quoted Medicayenadim
effect from 2009 through 2011, this deficiency is not fatal. It is enough that fdadutoted the
specific policy, tatedthat it applied to providers seeking reimbursement from Medicare, and
alleged thaNuWave failed to comply with the policy from 2009 through 2011. Defendants do
not cite any authidty which would require the Court to find otherwise.

The Court finds the Defendants’ argument as to Defendants Boecker and Lesiak to be
more persuasive. Plaintiffs only allegations against Defendants Boeckeesiak in Count |
are that the individal Defendants knew thaluWave was not properly apportioning its
physicians’ time and that they denied Dr. Kalec acceBsiWave’s bills. While Rule 9(b)
allows knowledge to be alleged generally, mere knowledge of a fraud is iresufto sustain an
FCA cause of actionLisitza, 2013 WL 870623, at *4. To sustain a cause of action under the
false claim and false record provisions of the FCA, Plaintiffs must allege éf@tdants

Boecker or Lesiak had an active role in submitarfglse claim to theayernment or in

10



preparing fraudulent documents that were material to a claim to the goverrBeentinited
States ex relGrossv. AIDS Research Alliance-Chicagtl5 F.3d 601, 60@th Cir. 2005);see
Walner, 660 F. Supp. 2d at 896ee Lisitza2013 WL 870623, at *4 (“[kKlnowledge is a
necessary but sufficient basis for liability’citing United States ex rel. Tyson v. Amerigroup lll.,
Inc., 488 F. Supp. 2d 719, 736 (N.D. Ill. 20Q7Rlaintiffs’ Complaint fails to allege any such
action taken by Deferaohts Boecker or Lesiak. Likewise, to adequately plead that Defendants
Boecker and Lesiak engaged in a conspiracy under the FCA, Plainigtsaltege the existence
of an agreement between the Defendants to violate the EGAza 2013 WL 870623, at *2, 4.
No such allegation is found in Plaintiffs’ Complaint.

Plaintiffs attempt to daage their claim by asserting in itesponsdrief that Defendants
Boecker and Lesiak, as owners and operatoNubYave certified the accuracy of the claims
submited to the government. Doc. 70 at 6 — 7. This allegation is not found in Plaintiffs’
Complaint, however. Because the Court’s review is limited to the pleadings oroa hooti
dismiss, it may not consider allegations raised for the first time in Plaimdgposition brief.

See Gen. Ele. Capital Corp. v. Lease Resolution Cd8& F.3d 1074, 1080YCir. 1997).
Moreover, the regulationsted in Plaintiffs’response briefnerely requires that the provider sign
a claim, not that the provider certifiye accuracy of the clainee42 C.F.R. 88 424.32(a)(3),
424 .33.

For these reasons, the Court denies Defendants’ motion to dismiss Count | as t®@NuWa
but grants the motion as it relatedxefendants Boecker and Lesiak
1. Count I1

Count Il ofPlaintiffs’ Complaint alleges that Defendants violatedf#tige claim, false

record, and conspiracy provisions of § 3729(a)(1) by submitting falsely inflated esvioic

11



NuWave’s technicians’ time to hospitals knowing that the hospitals would use disese f
invoices to prepare thelledicareclaims. Defendants move to dismiss Count Il arguing that
Plaintiffs fail to plead at least one example of a false claim that was submitted t@aiedic
Defendantzontendhat Plaintiffscannot provide such an example because none of the named
hospitals submitted a false claim, which Plaintiffs conceded when they disrfisseaimed
hospitals from this suft Finally, Defendants again argue that Plaintiffs fail to adequately plead
Defendants Boecker and Lesiak’sern violating the FCA Plaintiffs respand that they have
sufficiently pleaded that Defendants prepared false records, submittedeit@sis to the
hospitals, anthatthe hospitals incorporated these false records into Mesicareclaims.

As describedabove, the hospitals submit claims to Medicare for the technical component
of the neuro-monitoring services, including NuWauechnicians’ time. To assist the hospitals,
NuWave submits documentation of the technicians’ time. The hospitalptdeare a claim
based on that documentation to submit to Medicare. Plaintiffs’ Complaint refeeehltzagk
NuWavebilling form and an internal NuWave emaihich allegedly demonstrate NuWé&wve
policies of falsely inflating its technicians’ timethether by billing a minimum of five hours of
technician time per surgical proceddbdling form) or adding an hour and fifteen minutes of
technician time (email)Doc. 32, Exs. A, B. However,

the FCA does not create liability merely for a health care
provider’s disregard oGovernment regulations or improper
internal practices unless, as a result of such actpyoveler
knowingly asks the Government to pay amounts it does not owe.

United States ex rel. Dolan v. Long Grove Manor, ethNi. 10 C 368, 2014 WL 3583980, at *3

(N.D. lll. July 18, 2014) (quotingnited States ex rel. Clausen v. Lab. Corp. of Am., B89

® There are a multitude of possible reasons, aside from the one advanced bylisfensupport
Plaintiffs’ decision to dismisthe hospitals.The fact of the hospitals’ dismissaloes not mean that the
hospitals or the remaining Defemds acted lawfullyThe Court rejects this argument and declines to
address it further.

12



F.3d 1301, 1311 (1ICir. 2002)) (internal quotation marks omitted). In order to adequately
allege an FCA violatiortherefore, a plaitiff must allege the actual submission of a fraudulent
claim. Id. (citing Mason v. Medline Indus., IndNo. 07 C 5615, 2009 WL 1438096, at *7 (N.D.
lIl. May 22, 2009)).“[T]he relator cannot merely describe a private scheme in detail but
then...allegeisnply and without any stated reason for his belief that claims requestirg illeg
payments must have been submitted, were likely submitted or should have been submitted to the
Government.”ld. (quotingClausen 290 F.3d at 1311) (internal quotation maoksitted). A
complaint must put forth “some indicia of reliability...to support the allegation of taraldfalse
claim for payment being made to the Governmeid.”(quotingClausen 290 F.3d at 1311).
Nothing in Plaintiffs’ Complaint provides suffemt indicia of reliability such that the
Court can reasonably infer that a false claim for payment was actually made Césnil,
Plaintiffs cite the June 18, 2010 surgeries as a representative example obfalseébeing
submitted to MedicareThe problem Plaintiffs face with using this example is thataheged
fraudin Count listems fromNuWaves policy of falsely inflating its technicians’ time. While
the Court can take notice of the time each surgery took to complete and extrapoidtet
the time the technician spent with the patient, the Complaint is lacking in detglslingwhat
NuWave submitted to the hospitéts the technician component for each of those surgeries.
Neither Plaintiff is alleged to have been a technician whdkeebon any of theightsurgeries
allegedly resulting in a false claim. As such, neither Plaintiff can attest to hoywhuoars the
technicians worked, how many hours the technicians claimed that they worked, or hpw man
hours the technicians were ultimately paid for their work for any oéitjtg surgeries. Notably,
Loreta, who was a technician employedNiywWave and in a position to provide an example of a

false claim, does not allege any occasiowhich her time was falsely inflated, or that sheswa

13



ever paid in excess of the number of hours that she actually wdfkether the email relied on
by Plaintiffs for establishing one dfuWave’s fraudulent billing practices was sent in 2011, well
after the June 18, 2010 surgeridhe Court is theref@ unable to infer that the fraudulent
billing practice outlined in the email was in effect at the time of the June 18, 2016esirgbe
Complaintadditionallyfails to allege that any of the surgeries took place in any hospital subject
to the five hou minimum billing for technician time or that the five hour minimum billing policy
was in effect at the time of the June 18, 2010 surgeries. In sum, Plaintiffs are arfabke t
specific allegations of deceit to specific claims for paymebiolan, 2014 WL 3583980, at *3
(citing United States ex rel. Garst v. Lockhdddrtin Corp., 328 F.3d 374, 378 (7 Cir. 2003)).
For these reasons, Plaintiftsl to adequately plead a violation of the false claim
provision of the FCA as to NuWave under Rule 9(B)aintiffs also fail to plead a violation of
the false claim provision of the FCA as to Defendants Boecker and Lesiak featus
identified in Count |, and thes#aims aredismissed without prejudice.
IIl.  Count IV’
Count IV alleges thahe Defendants and the twentine named hospitals conspired to
submit fraudulently inflated claims fdtuWaveés technicians’ time to Medicare for
reimbursement. Defendants move to dismiss Count IV arguing that Plaintiftsddequately

allege an agement between the Defendants and the named hospitals, that NuWave and the

" Count IV is titled “Violations of the False Claims Act, 31 U.S.C. § 3@é28¢eq, Through a
Conspiracy.” Count IV contains essentially the same factual allegat®thossetforth in Count Il.
Count IV alleges that “[b]y causing the submission of bills to Medicaredoais improperly inflated
time, through their conspiracy, Defendants” committed violations of the ¢taim and false record
provisions of the EA, as well as alleging a violation of the conspiracy provision of the. ACS thus
unclear whether Count IV is intended to allege violations of the false clairfake record provisions of
the FCA, or is intended to solely allege a violation ofdbespiracy provision of the FCA. Because
Count IV is based on the same factual allegations contained in Count Il, tdaghe@ount IV alleges
violations of the false claim and false record provisions of the F@Agtblaims are dismisséat the
reasms stated in Part Il of this Opinion. The Court limits its analysis in thieoedo whether Plaintiffs
have sufficiently pleaded a violation of the conspiracy provision of the FCA

14



hospitals’ alleged billing arrangement is not inherently unlawful, and thatiHtafail to make
any allegation with regard to Defendants Boeskand Lesiak’s involvement in the conspirdcy.
Plaintiffs respondhat their allegations th&tuWavefalsely inflated their technicians’ time, and
that the hospitals knowingly submitted claims based on the falsely inflated tities to
government for reimbursement is sufficient to adégjyalead an FCA conspiracy claim.
Plaintiffs do not address Defendants’ argument regarding Defendants BardKezsiak.

By failing to respond to Defendants’ motion to dismiss Defendants Boeckéeaiadk
from Count IV, Plaintiffs forfeit the issueCopeling v. lll. State Toll Highway AutiNo. 12 C
10316, 2014 WL 540443, at *2 (N.D. lll. Feb. 11, 2014) (citiigto v. Town of Lisbar651
F.3d 715, 721 {h Cir. 2011)) (forfeiture occurs “where a litigant effectively abandbas t
litigation by notresponding to alleged deficiencies in a motion to dismiss”). Even had Plaintiffs
not forfeited this issue, the Court nevertheless finds that Plaintiffs’ corhfddsto adequately
plead Defendants Boecke@and Lesiak’s involvement in the alleged conspiracy. Simply,
Plaintiffs fail to allege that Defendants Boecker and Lesiak entered intoeemagrt with
NuWave or the named hospitals to violate the FCA. Without an agreement, there can be no
conspiracy.See Lisitza2013 WL 870623, at *2The Cout dismisses Count IV as to
Defendants Boecker and Lesiak without prejudice.

As toNuWave Plaintiffs allege that the hospitals knew tNatlWavewas falsely

inflating their technicians’ time on their invoices, and tdatWave knew that the hospitals nee

8 Defendants also argue that by dismissing the hospitals from the suit,fBlaimicede that the hospitals
have not acted unlawfully, and that if the hospitals have not acted ulawtieh Defendants have not
acted unlawfully. As the Court statagprain n. 5, there are a multitude of possible reasons, aside from
the one advanced by Defendants, which could have caused Plaintiffs to dismizspiteddifrom this

suit. This fact does not mean that the hospitatheremaining Defendants acted lawfully. An FCA
conspiracy requires an agreement between two pamteswo defendants. For these reasons, the Court
rejects this argument

15



submitting claims to Medicare based on the falsely inflated techniciarcams. However,
knowledge is not enough to sustain a conspiracy claim. Rather, “[flacts musidssl db
suggest the existence of an agreement to violate the lagitza 2013 WL 870623, at *7
(citing Twombly 550 U.S. at 55/Ryan v. Mary Immaculate Queéir., 188 F.3d 857, 860 {7
Cir. 1999)). While Plaintiffs’ Complaint alleges that the hospitals “had an mgrgewith
NuWaveto compensatbluWave for the technician’s time based upon the amount of time billed
by NuWave,” Doc. 32 61, Plaintiffs’ Complaint is devoid of any of the particulars of the
alleged agreement required to satisfy Rule 9(b)’s heightened pleadidgrsta In particular,
Plaintiffs fail to allegevhom from NuWave or the hospitals engaged in the agreement to violate
the FCA. See Borsellino v. Goldman Sachs Grp.,,I4@7 F.3d 502, 509 {7 Cir. 2007)
(affirming dismissal of conspiracy claim under Rule 9(b) for failure to idewntifo within
Goldman Sachs arranged the conspiratysijtza 2013 WL 870623, at *7 (conspiracy claim
dismissed for failure to allege who participated in the agreement, findipgrations can only
act through their agents). As stated ab®&\aintiffs inadequately allegeefendants Boeckir
and Lesiak’s agreement to participate in a conspiracy to violate the H@iAtiff2 do not name
any other agents of NuWave, or any agents of the named hospitals, as particifrants i
conspiracy. Accordingly, Plaintiffs fail to adequately plead the existeneeohspiracy to
violate the FCA. The Court dismisses Counsl®onspiracy clainwithout prejudice.
V. CountV

Count V alleges that Defendants violated the false claim, false record, apdaons
provisions of the FCAy paying Dr. Gottlieb for referrals in violation ofeti\nti-Kickback
Statute (“AKS”)and then submitting claims for reimbursement to Medicare arising from those

illegal referrals. Defendants move to dismiss Count V arguing that Plaintiésfaided to
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identify at least one representative example of a false claim submitted in conmetitian
kickback, or the particulars of the kickback scheme. Again, Defendants argue thigfdlai
have failed to adequately allege Defendants Boé&cked Lesiak’s involvement in the kickback
scheme. Plaintiffsespondoy essentially reciting the allegations containethexComplaint and
summarily concluding that these allegations sufficiently plead an EQgecof action based on
an alleged kickback scheme. Theu@alisagrees.

The AKS prohibits the paying of remuneration to any person to irttlatperson to
refer an individual for a service which may be paid for under a federal healthrocgram. 42
U.S.C. § 1320&b(b)(2). While the AKS itselfdoes not provide for a private right of action,
courts within this jurisdiction have recognized FCA claims based on violations AKthe See
Dolan, 2014 WL 3583980, at *4 (citingnited States v. Rogaa59 F. Supp. 2d 692, 717 (N.D.
lll. 2006), aff'd, 517 F.3d 4497th Cir. 2008));see United States v. Cancer Treatmeins ©f
Am, No. 99 C 8287, 2005 WL 2035567 (N.D. lll. Aug. 19, 2005). The Parties do not dispute
that such claimare also governed by Rule 9¢é)d case law makes clear that they &ee
CancerTreatment @s., 2005 WL 2035567, at *1 — 8pe United States ex rel. Grenadyor v.
Ukranian Vill. Pharm., InG.895 F. Supp. 2d 872, 877 — 78 (N.D. Ill. 20X2y’d on other
grounds 772 F.3d 1102 (A Cir. 2014). To adequately plead a violation of the FCA based on a
violation of the AKS therefore Plaintiffs must allege the who, what, when, where, and how of
the underlying alleged fraudAnchorBank649 F.3d at 615. As previously explained, where an
alleged scheme involves numerous transactiongmceglover the course of several years, a
plaintiff need not provide the details of every fraudulent transaction. The plangffjuired,
however, to provide representative exampl@sschrey922 F. Supp. 2d at 702 (citil@pert

Hong 2001 WL 303692at *3). Plaintiffs’ failure to do so is fatal to their claim.
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Plaintiffs’ Complaint sets forth a bare outline of a scheme to violate tAgtGugh
violating the AKS. Plaintiffs generally allege that Dr. Gottlieb “requestatiNbWaveperform
neuro-monitoring services in a very large number of his cases from 2009 to present.” Doc. 32
72. Plaintiffs further allege th&duWavecompensated Dr. Gottlieb for these referrals by giving
him a paid position as a Director of NuWadespite the fact th&ir. Gottlieb did not actually
provide any services in that capacity. Doc. 32 1 70, 73. Plaintiffs also allegeythanpéor
NuWaves services “was made in large part by Medicare.” Doc. 32 775 Plaintiffs then
summarily conclude that through this conduct, Defendants violated subsections (A) ahd (B
8§ 1320a-7b(b)(2).

These allegations fail, however, to meet the particularity requirementseoBg)l
Specifically, Plaintiffs fail to identify a single patient that was referreDbyGottlieb. As a
result, Plaintiffs fail to specifically link the alleged kickback scheme to anlastaui that was
submitted to MedicareSee United States ex rel. Grenadyor v. Ukranian Vill. Phari#2 F.3d
1102, 1107 (th Cir. 2014) (affirming the dismissal of an FCA cause of action for failure to link
the violation of a federal regulation to submission of a false claim). #k&igt3729(a)(1)(A)
claim is thus dismissed. In addition, as with the other Counts, Plaintiffs failqoaeéy allege
Defendants Boeckiarand Lesiak’s role in the alleged kickback scher@ee Vicom, Inc. v.
Harbridge MerchServs., Inc.20 F.3d 771, 778 {f Cir. 1994) (affirming dismissal of fraud
claim for failure to specifically identify each defendant’s fraudutemduct). For these reasons,
the Court dismisses Count V of Plaintiffs’ Complaint without prejudice.

V. Count VI
Count VI of Plaintiffs’ Complaint alleges that Defendants violated the IFCA by

engaging in the same conduct alleged in CountslV | and Vthrough submittindalse claims
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to Medicaid, a partially statieinded medical assistance program. Defendants generally move to
dismiss Count VI for the reasons stated in the prior Counts. Plaintiffs respbnthevgame
arguments advanced the prior Counts. The language of the IFCA mirrors that of the FCA. As
such, FCA caselaw applies with equal force to IFCA claiBee U.S. ex rel. Kennedy v. Aventis
Pharm., Inc, 512 F. Supp. 2d 1158, 1163 n.2 (N.D. Ill. 2007). Accordingly, the Gaulings
with regard to Counts | ¥ are equally applicable to the parallel IFCA claims contained within
Count VL.
CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss [63] is granted anga

denied in part.Plaintiffs are grantedeave to amend their Complaint withid days of the entry

of this Order.

(

SARA L. ELLIS
United States District Judge

Dated: March6, 2015
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