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A BRAVE NEW MEDICARE

Consistency is contrary to nature, contrary
to life. The only completely consistent
people are dead.”
—Aldous Huxley

and then rose to a higher summit in
2010 with the passage of the
Affordable Care Act. While early critics
of PPS foretold of health care’s
apocalypse, much like those challenging
the Affordable Care Act today,
historical similarities should not
distract attention from the truly epic
c h a n g e s h ap p e n i n g n ow u n d e r
Medicare’s new system of reimbursement. If the word “cost” best described
Medicare reimbursement since 1965,
the term “quality” now defines the
program in its maturity.

In March the Affordable Care Act turns
five, and by all accounts the influence of
this historic legislation will forever
change the landscape of health care in
the United States, regardless of its
ultimate fate. As each passing year
introduces thousands of new regulatory
pages to an already expansive body of
federal and state law, praise for what
Unlike PPS, which applied only to
has come to be known as health care
hospitals and not directly to the
reform is only rivaled by the relentless
individual physicians, the future of
partisan calls for its repeal.
Medicare no longer discriminates,
Recognition of the Affordable Care which at first blush is only fitting for a
Act’s more laudable accomplishments system just one year younger than the
should not be overlooked, especially the Civil Rights Act and the same age as
elimination of preexisting conditions, an the Voting Rights Act. Unfortunately, to
overall reduction in the number of ensure its survival, Medicare has no
uninsured, and, according to some choice but to discriminate. However,
experts, findings that point to an actual today’s judgment comes not in the
slowing in health care spending at a form of race, color, religion, sex,
national level. On the other hand, we as national origin, age, or any other
a nation must also be mindful of any protected class codified throughout
the years, but rather in terms of good
collateral damage caused by reform.k
vs. poor performance.
When Medicare turned five, Part A’s
deductible was $52 per year, and Part B Medicare’s practical disregard for the
charged a monthly premium of $4. As composition of health care providers is
Medicare enrollment began to swell in already apparent. Medicare has recently
its first twenty years, the program’s implemented notions of quality and
budget followed suit. As a result, value into the health care system
Medicare’s financial impact on the through programs such as value-based
national economy since its inception has purchasing and hospital readmissions
spawned myriad Acts of Congress reduction, not to mention measures
designed to reel things in, partly by the focusing on inpatient and outpatient
expansion of regulatory oversight quality reporting and the reduction, if
targeting fraud, abuse and waste, as well not elimination, of hospital-acquired
as, perhaps, modifying the very essence conditions and healthcare associated
infections. In 2015, the failure of a
of Medicare itself.
health care provider to follow
Congressional determination to change Medicare’s quality-based directives may
the ways in which Medicare pays health result in a loss of almost 10% in
care providers reached its first peak in Medicare revenue. By 2018, Medicare
the 1980s with the introduction of the plans to link 90% of all traditional
prospective payment system (PPS), Medicare payments to quality or value
through the same programs mentioned
ddkdkdkdk
above.
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The idea that medicine is both a
science and an art is not discussed
within the canons of Medicare
regulations, and the scientific standard
to which providers are held has been
in a constant state of refinement for
the past 50 year. Statisticians and
actuarial analysts can predict with
reasonable certainty the number of
Medicare beneficiaries to be found
well into the future. Unfortunately, no
one can accurately predict the
neighborhood in which a Medicare
beneficiary lives, much less the
condition of that neighborhood. This is
a fundamental flaw in the Medicare
program as it tries to enforce the
inflexibility of its infrastructure upon a
new freshman class each year. When
used to describe a hospital, the words
“small” and “community” are no
longer terms of endearment, but
rather warnings of impending
hardships to those institutions with
less means. Likewise, Medicare also
takes a different spin in its approach
to American folklore and the towns
frequently painted by the likes of
Norman Rockwell.
In the realm of modern health care, a
“rural” distinction is not considered
charming, so much as inconvenient.
The word “urban” does not connote
bustling, but poor, with higher rates of
acuity to boot. Not surprisingly, a
small, community hospital in a rural,
financially distressed city may struggle
with patient satisfaction surveys or fall
short when it comes to the
meaningful use requirements of
electronic health records. To be sure,
the infrastructure necessary to abide
by Medicare’s shift toward value and
quality comes with a hefty price tag,
but such concerns are seldom
addressed within the pages of the
Affordable Care Act itself. Each time
another hospital is forced to close its
doors forever, it serves as yet another
reminder that in this brave new world
of Medicare, resistance is not only
futile, it may in fact be terminal.
This op-ed originally appeared in
California Healthcare News on February
4, 2015.
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ADVANCING HEALTH CARE THE OLDFASHIONED WAY
“Nothing recedes like progress.”
— Edward Estlin (e.e.) Cummings
Though cutting-edge technology serves as the foundation
for modern American healthcare, an accurate measure of
progress must consider the occasional conflict between
society and science. Even as yesterday’s medical miracles
give way to what are now considered “state of the art”
practices, it is the duty of health care providers to remain
mindful of both sides of the equation, balancing the
capabilities of today’s technologies with the needs of
today’s patient. If society and science are not in sync,
patient care will suffer, and sometimes we can only advance
healthcare through old-fashioned methods. For example,
radiology information systems (RIS) and picture archiving
and communication systems (PACS) collaborate to deliver
dynamic and brilliant medical images to any healthcare
provider around the globe with access to a desktop
computer or mobile device. And yet, if these
technologically advanced tools of the trade fail to employ
the appropriate methods of encryption as they transmit
digital health information to a doctor’s iPad as he or she
vacations on the island of Tristan da Cunha, or worse, send
this sensitive information to the hard drive of any one of
the island’s 297 permanent residents living in the recesses
of the Atlantic Ocean, a data breach occurs. This is no small
matter for the hospital of today, and might easily result in a
series of fines that could force the shutting of its doors for
a single infraction.
Likewise, the modern technique of delivering medication
placed inside microscopic bubbles of fluorocarbon gas
injected into a patient’s bloodstream, set to dispense a
strong narcotic upon the release of a high-energy
ultrasound pulse, does little to protect the attending
physician from the misplaced wrath of a patient in a
hypnagogic state, that period just before falling asleep. This
is the state of health care today, where the miracles of
modern technology are forced to work their magic by
providing what all patients want most – quality health care
– in the last place anyone wants to be – a hospital. Bringing
innovation to the forefront of healthcare can at times be as
challenging as drawing the number six while making
clockwise circles with one’s legs. In matters of life and
death, however, healthcare is all too familiar with the need
to overcome adversity, and innovation will always fight to
find its place so that the system can flourish.
A 640-slice computed tomography (CT) scanner can
digitally capture an image of the human heart in less time
than it takes that heart to beat, while also aiding in the
evaluation of strokes, pulmonary embolisms, abdominal
illness and sinus headaches. In the hands of an inept
clinician, however, the results of this $2.5 million
technological masterpiece can be just as unhelpful as the
once lauded but now discredited pneumoencephalography
study, an antiquated medical procedure which involved
draining cerebrospinal fluid, replacing it with oxygen or
helium and then filming the results by x-ray.
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Naturally, the idea of robotic surgery can leave certain
patients unnerved, especially if the doctor behind the
computer terminal is wearing an Atari hoody. And yet,
when viewed in the proper context, the medical
advantages of robotic surgery in certain common
procedures, such as gallbladder removal, hysterectomy,
kidney transplants and hip replacement, still outweigh the
aversion experienced by some when facing highfunctioning, if inanimate, healthcare providers.
Any hospital able to afford the 3 Tesla Digital magnetic
resonance imaging (“MRI”) scanner for digital broadband
MRI imaging, a CyberKnife for robotic radiosurgery, digital
subtraction angiography equipment or even a shockwave
lithotripter should not get too comfortable with its
conquering of the health care tech market. Much as Apple
personal computers from 1984 have evolved from the
Macintosh 128k to the 3.7GHz processor, 15GB 1600MHZ
memory of today’s MacBook Pro, medical technology and
innovation evolve at an astounding rate. Although
computed tomography successfully scanned the human
brain a decade before Apple’s first Macintosh, the
difference between a 1-slice and 640-slice CT Scanner is
beyond comparison. In the medical specialty of cardiology,
some experts believe that a 64-slice scanner sufficiently
captures the image of an entire heart, while critics state
that a faster scanner such as a 320-slice or 640-slice is
imperative. If given a lineup of images from modalities of
sufficient difference, most radiologists can immediately
identify the fastest scan, though even within certain
thresholds, a high definition 64-slice CT produces images
up to 100 times faster than the standard 64-slice CT.

It may seem unfortunate that the greatest scientific
achievements are still beholden to the ordinary doctor,
nurse or technician working in a local hospital at any given
time. At the same time, if CT modalities could speak, they
may wish to have a word or two with the professionals
tasked to review and interpret the results. For health care
to excel, the whole must truly be greater than the sum of
its parts, and for this reason health care’s version of the
idiom “keeping up with the Joneses” must include not only
the ability to afford innovation, but also to maintain it and
train the appropriate staff to utilize the new technology.
The challenge to ensure that today’s practitioners integrate
with innovation may ultimately determine the fate of
tomorrow’s health care.

This article first appeared in Healthcare Innovation News on
February 8, 2015.
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UPDATES FROM THE I.R.S.

ANTITRUST BY THE STATUTES

The Affordable Care Act’s impact on tax provisions in
2014 was significant, especially relating to individuals and
families. IRS Publication 5187 provides an overview,
explaining how taxpayers satisfy the individual shared
responsibility provision by enrolling in minimum essential
coverage, qualify for an exemption, make a shared
responsibility payment, and receive a premium tax credit.
The IRS has further developed a useful chart showing the
ways in which health insurance qualifies as minimum
essential coverage.

• Sherman Act, § 1 (15 U.S.C. § 1) prohibits “every contract,
combination . . . or conspiracy in restraint of trade.”
• Sherman Act, § 2 (15 U.S.C. § 2) prohibits monopolization,
attempted monopolization, and conspiracies to
monopolize.
• Clayton Act, § 7 (15 U.S.C. § 18) prohibits mergers and
acquisitions where the effect may be “substantially to
lessen competition” or “to tend to create a monopoly.”
• Federal Trade Commission Act, § 5 (15 U.S.C. § 45(a)(1))
prohibits “unfair methods of competition” and “unfair or
deceptive acts or practices.”

New IRS forms were published in 2014, including those
covering Health Coverage Exemptions (Form 8965), the
Premium Tax Credit (Form 8962), and the Health
Insurance Marketplace Statement (Form 1095-A).

ANTITRUST YESTERDAY

The IRS also issued Revenue Procedure 2015-15,
which provides the 2015 monthly national average
premium for qualified health plans that have a bronze level
of coverage for taxpayers to use in determining their
maximum individual shared responsibility payment under
Section 5000A(c)(1)(B) of the Internal Revenue Code.
Effective January 1, 2015, the maximum monthly national
average premium for qualified health plans that have a
bronze level of coverage and are offered through the
Health Insurance Exchanges is $1,035 for a shared
responsibility family with five or more members.
True to the Affordable Care Act’s commitment to
transparency as it relates to health insurance benefits and
coverage, on December 30, 2014, the Departments of the
Treasury, Labor and Health and Human Services released
the Summary of Benefits and Coverage and
Uniform Glossary (79 Federal Register 78578).
Finally, Section 4980I of the Internal Revenue Code
(“IRC”) begins after December 17, 2017. This new
regulation imposes a 40% excise tax on employersponsored coverage that has an aggregate cost in excess
of a statutory dollar limit (revised annually). The excise
tax applies to “the excess, if any, of the aggregate cost of
the applicable coverage of the employee for the month
over the applicable dollars limit for the employee for the
month.” Under Section 4980I(d)(3), the term “employee”
includes “a former employee, surviving spouse, or other
primary insured individual.” The 2018-baseline dollar limit
per employee in 2018 for self-only coverage is $10,200
and for other-than-self-only coverage the cost is $27,500.
[§ 4980I(b)(3)(C)]. Other adjustments will be included to
increase the applicable dollar limits. The entity obligated
to pay the excise tax may be defined as (1) the “health
insurance issuer” under an insured plan, (2) “the
employer” if the applicable coverage “consists of coverage
under which the employer makes contributions to” an
HAS or Archer MSA, and (3) “the person that administers
the plan” in the case of any other applicable coverage. The
IRS has invited comments through May 15, 2015.

“Over the years, health care service has been treated pretty
much as a "natural monopoly." It has been assumed that a
community could support only so many hospitals; that providers
just naturally control supply and demand. . . . Isn't it just possible,
some are asking, that turning competition loose, at least in some
sections, may not only lower the costs of health care but improve
its quality?”
Senator Philip A. Hart, Hearings Before the Subcomm. on Antitrust
& Monopoly of the Senate Comm. On the Judiciary, 93rd Cong.,
2nd Sess. 1 (1974)

ANTITRUST TODAY
“The success of health care reform in the United States
depends on the proper functioning of our market-based health
care system. Antitrust laws play a crucial role in ensuring that
consumers benefit.”

Edith Ramirez, J.D., Chair, Federal Trade Commission, New England
Journal of Medicine, Dec. 11, 2014

FTC challenged hospital authority’s acquisition of second
hospital; U.S. Supreme Court held immunity did not apply
for local governmental entity. Federal Trade Comm’n v. Phoebe
Putney Health System, Inc., 133 S. Ct. 1003 (2013).
FTC blocked a hospital merger in Ohio; Sixth Circuit upheld
the decision. Promedica Health System, Inc. v. Federal Trade
Comm’n, 749 F3d 559 (6th Cir. 2014).
The United States Supreme Court affirmed a Fourth Circuit
judgment against the state dental board and in favor of the
FTC. The Court noted: “The Sherman Act protects
competition while also respecting federalism. It does not
authorize the States to abandon markets to the
unsupervised control of active market participants, whether
trade associations or hybrid agencies. If a State wants to
rely on active market participants as regulators, it must
provide active supervision if state-action immunity under
[Parker v. Brown, 317 U.S. 341(1943)] is to be invoked.” North
Carolina State Board of Dental Examiners v. Federal Trade
Comm’n, 574 U.S. ___ (2015).
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