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!
“The future influences the present just 

as much as the past.”                        
—Friedrich Nietzsche 

This op ed originally appeared in the 
Los Angeles Times on February 26, 
2014: Lower Oconee Community 
Hospital in southern Georgia closed its 
doors this month, eliminating 25 
hospital beds and up to 100 hospital 
jobs. This was the fourth Georgia 
hospital to fold in two years and the 
eighth rural hospital in the state to 
close since 2000. Although Lower 
Oconee’s shutdown may not have 
registered much media coverage, those 
in search of medical attention in 
Glenwood, Ga. should be mindful that 
the closest hospital is now 30 miles 
away. As reference, Santa Ana  is 30 
miles from Los Angeles. When faced 
with a medical emergency, no one 
fancies a road trip.	


Whether viewed as victims of modern 
healthcare’s transition from cost-based 
to performance-driven measures or 
simply as collateral damage from the 
effects of partisan politics, the growing 
trend of hospital closures in the United 
States has failed to command the 
attention it deserves. Across the nation, 
both rural and urban areas are 
struggling daily to maintain the 
necessary infrastructure to provide 
support for residents. The loss of even 
the smallest facility places additional 
strain on the already tenuous existence 
of neighboring institutions.	
!
To make matters worse, access to 
prompt medical care is not the only 
thing compromised when a local 
hospital shuts down.  In many instances, 
the neighborhood hospital, especially in 
rural areas,  serves as the backbone of 
the community, providing employment 
around the clock, and in some cases 
offering the area’s only convenient 
restaurant and banking options.

The role of the American hospital has 
evolved slowly over time, and only in 
the last century has it come to be 
regarded as the centerpiece of our 
nation’s healthcare delivery system.  
Before modern advances in technology, 
medical science and the influence of 
President Franklin D. Roosevelt’s New 
Deal, a hospital was considered a place 
where the poor and destitute could 
turn when there was neither friend nor 
family to provide care. By contrast, 
today’s medical facilities are the 
foundation of our healthcare system, 
where modern medicine and miracles 
intersect and quality care is readily 
accessible.	
!!!!!!!!!!!!!!!
For then-Rep. Gabrielle Giffords of 
Arizona, such evolution in the role of 
hospitals may have saved her life. She 
was taken to and treated at the 
University Medical Center in Tucson  
less than an hour  after suffering a 
gunshot wound to the head in January 
2011. Had the congresswoman been 
speaking in a place like Glenwood, Ga., 
today, it is doubtful she would have 
survived the 30-mile transport to the 
nearest hospital.	
!
Federal laws have created the 
functional equivalent of a constitutional 
right to emergency medical treatment 
at nearly every hospital across the 
country, extending even to those 
outside the protections granted by 
citizenship.  Popular culture, too, has 
established the idea that only a hospital 
can properly address a medical emer-	
!!!!!

gency, because in matters of life and 
death a hospital is symbolic of hope. 
No ambulance company or helicopter 
transport can fill that role in a town 
that has lost its hospital.	
!
For healthcare reform to mature 
unimpeded, the debates surrounding 
the Affordable Care Act require 
concentrated, nonpartisan attention.  
And for reform to succeed, we also 
need hospitals to flourish, especially in 
places with few options.	
!
Every hospital tells a story. Lower 
Oconee Community Hospital  will not 
keep the nation’s attention for long, 
but its absence and that of other 
hospitals that close will certainly leave 
profound voids throughout their 
communities. Rather than ignore 
these continuing cracks in the 
foundation of our evolving healthcare 
system,  there is much to be learned  
from these now defunct facilities. We 
would do well to address the 
underlying problems behind the 
closures.  As any medical practitioner 
will tell you, it is wiser to treat the 
cause today than alleviate the 
symptoms tomorrow.	
!

WHAT’S AT STAKE? 

! !!!!!!!!!!
Today’s epic change in hospital 
reimbursements is designed to 
t rans form a sy s tem tha t has 
historically been based on cost into 
one that focuses primarily on quality 
and performance.	
!!!!!
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Sense of the Senate	
!
Pursuant to Section 6801 of the Affordable Care Act:	
!
• Health care reform represents an opportunity to 

address issues related to medical malpractice and 
medical liability insurance;	


• States should be encouraged to develop and test 
alternatives to existing civil litigation as a way of 
improving patient safety, reducing medical errors, and 
encouraging the efficient resolution of disputes; and	


• Congress should consider establishing a State 
demonstration program to evaluate alternatives to the 
existing civil litigation system with respect to medical 
malpractice claims.”	
!

“[HHS] is authorized to award demonstration grants to 
States for the development, implementation, and 
evaluation of alternatives to current tort litigation for 
resolving disputes over injuries allegedly caused by health 
care providers or health care organizations.” 42 U.S.C. § 
280g-15(a)	
!
The Appeals Process For Improved Coverage 	
!

The Affordable Care Act has changed the foundation of 
health insurance.  This includes:	
!
• No lifetime or annual limits (42 U.S.C. § 300gg-11)	


• Prohibition on rescissions (42 U.S.C. § 300gg-12)	


• Coverage of preventative care (42 U.S.C. § 300gg-13)	


• Extension of dependent coverage (42 U.S.C. § 300gg-14)	


• Uniform policy documents (42 U.S.C. § 300gg-15)	


• Assurance of quality of care (42 U.S.C. § 300gg-17)	


• Minimum medical loss ratio (42 U.S.C. § 300gg-18)	


• Assurance of value for premiums (42 U.S.C. § 300gg-94)	


• Uniform fraud and abuse reporting (42 U.S.C. § 

300gg-95	
!
Section 10101 of the Affordable Care Act requires a group 
health plan and a health insurance issuer offering group or 
individual coverage to establish an effective process for 
the administration of appeals.  This includes:	
!
• 42 U.S.C. § 300gg-19 (appeals process)	


• 42 U.S.C. § 300gg-93 (consumer information)	


• 45 C.F.R. § 147.136 (internal and external claims)	


• 29 C.F.R. § 2560.503-1 (claims procedure)	


• 29 C.F.R. § 2590.715-2719 (external review processes)

The Affordable Care Act and 
Alternative Dispute Resolution	


Arbitration of Civil Actions for False Claims	
!
“A person may bring a civil action for a violation under 
section 3729 [False Claims] for the person and for the 
United States Government.  The action shall be brought in 
the name of the Government.  The action may be 
dismissed only if the court and the Attorney General give 
written consent to the dismissal and their reasons for 
consenting.” 31 U.S.C. § 3730(b) (Actions by private 
persons).	
!
“[W]here the Government has previously agreed to an 
arbitration process, the statutory authority of the Attorney 
General is not compromised by that agreement being 
honored.  As Justice Brandeis cogently observed years ago, 
“In a government of laws, existence of the government will 
be imperiled if it fails to observe the law scrupulously. Our 
government is the potent, omnipresent teacher.  For good 
or for ill, it teaches the whole people by its example.” 
United States v. Bankers Ins. Co., 245 F.3d 315 (4th Cir. 
2001).	


!!!!!!!!!!!!! !!
Self-Referral Disclosure Protocol (SRDP)	
!

Under the Self-Referral Disclosure Protocol, CMS is 
authorized to reduce any penalty based upon (1) the 
nature and extent of the violation, (2) the timeliness of 
such self-disclosure and (3) the extent of cooperation by 
the provider. Other considerations include:	
!
• Must identify the disclosing provider, the issues involved, 

the nature of the transactions and the individuals 
involved. 	


• Must provide a complete legal analysis relating to Stark 
liability.	


• Must describe a preexisting and adequate compliance 
program.	


• Must set out a full financial analysis of the issues.	

• CMS is not bound by provider’s conclusions.	

• CMS has no obligation to reduce the fines.	

• Provider has no right to appeal resolution through 

settlement.	

• Provider may appeal an adverse decision through the 

ordinary course.	

• CMS may open any Medicare cost reports filed since the 

initial disclosure.
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