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Introduction

The recent changes to the core structure of modern American health care are nothing short 
of epic, rivaled in historic scale only by the introduction of Medicare in 1965.  Although each 
decade over the past 50 years has in some way used government programs and incentives 
in an attempt to urge health care to undergo recalibration as a means to establish industry 
VWDELOLW\��E\�WKH�HQG�RI�WKH�ÀUVW�GHFDGH�RI�WKH���VW�&HQWXU\�LW�KDG�EHFRPH�HYLGHQW�WKDW�KHDOWK�
care in the United States was fast becoming unsustainable as it existed. 

Three years after the Federal Government passed the Affordable Care Act in an attempt to 
right the sinking ship, we the people are still waiting for the tide to turn.  Having survived last 
summer’s monumental challenge before the United States Supreme Court and a presidential 
election in November, the Affordable Care Act has not only emerged as the law of the land, it 
has cemented its place as health care’s blueprint throughout America for decades to come.

The speed at which health care reform appears to move can at times be dizzying, and its 
GHPDQGV�DUH�RIWHQ�GUDFRQLDQ�DW�ÀUVW�JODQFH��+RZHYHU��KLVWRU\�KDV�VKRZQ�WKDW�KHDOWK�FDUH�LQ�
WKH�8QLWHG�6WDWHV�LV�UHVLOLHQW��DQG�RIWHQ�ÀQGV�ZD\V�WR�VXUSULVH�HYHQ�LWV�WRXJKHVW�FULWLFV���0DNH�QR�
mistake, the Affordable Care Act is in many ways a trillion dollar gamble with a trifold agenda 
that attempts to improve the long-term health of Americans by promoting innovation in the 
delivery of medicine, placing stronger emphasis on the prevention of disease, and enhanc-
ing education in the adoption and maintenance of healthier lifestyles.  Without such a na-
tionwide commitment to change, our health care structure has no solid foundation on which 
to rest. Given the alternative, the epic solution may in this case be the only viable option. 

The articles in this journal represent my most recent writings on the Affordable Care Act.  
Though it is too soon to predict the future of health care in the United States, the value of 
historical information pertaining to the evolution of our health care system should not be dis-
counted.  Only through the combination of historical perspective and modern-day analysis 
have I been able to understand the essence of the Affordable Care Act.  It is my hope that 
the following articles will provide the reader with similar guidance.       

 --Craig B. Garner
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Proceed With Caution: Matters to Consider for Business Lawyers Transitioning into 

Health Care

NY BUSINESS LAW JOURNAL, Vol. 16, No. 2 (Nov. 2012)

When venturing into areas of law outside their usual practice, attorneys should be mindful 
RI�VWDWH�VSHFLÀF�VWDQGDUGV�WR�ZKLFK�WKH\�DUH�KHOG���5XOH�������RI�WKH�&DOLIRUQLD�5XOHV�RI�3UR-
fessional Conduct sets the standard on the west coast, just as Rule 1.1 of the New York Rules 
of Professional Conduct applies on the east.  Absent the requisite skill to accommodate a 
FOLHQW·V�QHHGV��DQ�DWWRUQH\�PD\�VWLOO�HQJDJH�DQG�DGKHUH�WR�WKH�VWDWXWRU\�GHÀQLWLRQ�RI�FRP-
petence by “associating with or, where appropriate, professionally consulting another lawyer 
UHDVRQDEO\�EHOLHYHG�WR�EH�FRPSHWHQWµ�RU�´E\�DFTXLULQJ�VXIÀFLHQW� OHDUQLQJ�DQG�VNLOO�EHIRUH�
performance is required.”[1]  In 2003, a California Appellate Court explained:  “Attorneys are 
expected ‘to possess knowledge of those plain and elementary principles of law which are 
commonly known by well informed attorneys, and to discover those additional rules of law 
which, although not commonly known, may readily be found by standard research tech-
niques.’”[2]

However, due to the sheer volume and complexity of information generated regularly in the 
wake of reform, modern health care law exists in a league of its own. To be sure, there is 
QRWKLQJ�RWKHUZRUOGO\�DERXW�KHDOWK�FDUH�ODZ�>�@�DQG�D�FRQVFLHQWLRXV�DGYRFDWH�FDQ�ÀQG�WKH�
answers he seeks given enough time and resources.  Yet even the savviest business lawyer 
should be mindful before accepting a new assignment involving health care concerns, as 
WKH�ÀGXFLDU\�SDWKZD\�FDQ�EH�WUHDFKHURXV�DQG�XQIRUJLYLQJ���7KH�HYHU�HYROYLQJ�ERG\�RI�ODZV�
governing today’s health care industry bears at least partial blame for the inherent discon-
nect between traditional notions of business (referenced occasionally in a state’s Corpo-
rations[4], Corporations and Associations[5] or General Business Code[6], for example) and 
the business of health care (found within a plethora of statutory domiciles in various states, 
including California[7], New York[8] and Texas[9], among others).[10]  Regardless of where it 
is encountered, health care law should never be underestimated, even if its underlying logic 
exists outside the scope of case law and statutes frequented by a business lawyer on any 
given day.

http://craiggarner.com/publications/
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The False Claims Act, 150 Years in the Making

To further confuse the issue, many of the core tenets central to health care law are inherently 
inconsistent with those meanings employed on a regular basis by the corporate attorney, 
VXFK�DV�´JRRGV�DQG�VHUYLFHV�µ�´ÀQDQFLDO�LQWHUHVWV�µ�´UHIHUUDOV�µ�´GLVFRXQWVµ�DQG�´UHEDWHV�µ�7KH�
situation has not improved with the passage of the Patient Protection and Affordable Care 
Act[11], as amended by the Health Care and Education Reconciliation Act[12] (collectively 
referred to as the Affordable Care Act or health care reform) particularly in regard to matters 
of health care fraud and abuse. Dating back to the American Civil War, the False Claims Act 
(FCA) has over time become both the federal and state governments’ “primary litigative tool 
for combating fraud.”[13] At its core, the FCA imposes liability on anyone who “knowingly 
presents, or causes to be presented, a false or fraudulent claim for payment or approval.”[14]

What began as a way to protect the Union Army from purchasing substandard horses, faulty 
weaponry, and inedible provisions has evolved considerably since Congress passed the FCA 
in 1863.[15] In its present incarnation under the Affordable Care Act, a health care provider 
must return any “overpayment” of federal funds within 60 days after identifying the error or risk 
liability under the FCA.[16]  However, the meaning of the term “overpayment” extends be-
\RQG�D�VLPSOH�PLVFDOFXODWLRQ�RI�SULFH�LQ�UHVSRQVH�WR�ZKLFK�D�UHIXQG�RU�VWRUH�FUHGLW�ZLOO�VXIÀFH�

Under federal law, overpayments can result from unintentional billing errors, overutilization or 
by working with an excluded vendor.  They can also occur when a facility does not employ 
accurate procedures for billing and collecting in connection with hard work on behalf of real 
patients, unnecessary work with not-so-real patients, and necessary work for patients within 72 
hours of a hospital inpatient admission or discharge.[17] An overpayment may include a du-
plicate payment to a hospital by a patient and her automobile insurer.[18]  It may also apply 
in “the situation where a provider is given money by Medicare to pay for certain health care 
services, and the provider contracts with a third party who, in turn, provides those services, 
but the provider fails to liquidate the liability by paying the third party within a designated 
period of time.[19] There may exist both “anticipated” overpayments as well as “erroneous” 
overpayments,”[20] and a delay of as much as fourteen years in attempting to recover an 
overpayment should be considered reasonable.[21]

Exclusion From the Medicare Program

Yet another concept that has grown far more expansive under the Affordable Care Act is the 
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notion of what it means to be “excluded” from participation in a health care program funded
DW�OHDVW�LQ�SDUW�E\�WKH�)HGHUDO�JRYHUQPHQW��DQG�WKH�SRWHQWLDO�UDPLÀFDWLRQV�RI�VXFK�H[FOXVLRQ�
from a business standpoint.[22] As a general rule, the Federal government requires advanced 
approval of every entity that participates in the delivery of health care under a federal pro-
gram such as Medicare. In the event that any one participant in a provider’s delivery of 
health care is either unauthorized or excluded[23] from participation by the Federal gov-
ernment, everything related to the actual remuneration of these health care services by the 
Federal government may constitute an overpayment and/or false claim.[24] In essence, any 
items or services furnished by an excluded individual or entity are not reimbursable by any 
Federal health care program, including monies paid to another, third party provider or sup-
plier that is an authorized participant, such as a doctor or hospital. This creates an implied 
LQGHPQLÀFDWLRQ�RI�DQ\�KHDOWK�FDUH�SURYLGHU�ZKR�UHFHLYHV�)HGHUDO�IXQGV�LQ�H[FKDQJH�IRU�WKH�
delivery of medical services, yet fails to afford that same provider any viable remedy against 
a third party who bears technical culpability for the break in the chain, thereby rendering the 
entire reimbursement void ab initio��$�VLQJOH�ZHDN�OLQN�HIIHFWLYHO\�QXOOLÀHV�WKH�HQWLUH�FKDLQ�

No matter where on the vertical ladder of delivery an excluded provider may stand, reim-
bursement is not permissible for anyone, and violations may result in potential criminal pen-
alties.[25]  This includes those administrative and management services that are not directly 
related to health care but are nonetheless a necessary component in the ultimate delivery 
of health care services. Services performed by excluded parties such as nurses, pharmacists, 
ambulance drivers, social workers, claims processors, or even the person who sells, delivers 
DQG�RU�UHÀOOV�DQ�RUGHU�IRU�D�PHGLFDO�GHYLFH�DUH�WKHUHE\�SURKLELWHG�>��@�)DLOXUH�WR�IROORZ�WKHVH�
rules closely exposes a health care provider to potential civil money penalties of $10,000 for 
each item or service that bears some nexus to an excluded individual, treble damages for 
WKH�DPRXQW�RI�HDFK�VSHFLÀF�FODLP��DQG�SRVVLEOH�H[FOXVLRQ�IRU�WKH�KHDOWK�FDUH�SURYLGHU�KLP�
or herself, who may have been unaware of the circumstances rendering his or her treatment 
problematic in the eyes of the government.[27]

It should thus come as no surprise that under the Affordable Care Act, participation in the 
Medicare program may require a heightened level of advanced screening, such as crimi-
QDO�EDFNJURXQG�FKHFNV��ÀQJHUSULQWLQJ��OLFHQVXUH�YHULÀFDWLRQ�DQG�XQDQQRXQFHG�YLVLWV�>��@�$V�
of March 25, 2012, these procedures will apply to nearly everyone involved in the delivery 
of care under the Medicare program, either directly or indirectly.[29] While this may on the 
surface appear to be somewhat disruptive, its intent is to protect providers from unwittingly 
collaborating with excluded parties who may cause them not only to forfeit their right to
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reimbursement, but also incur substantial penalties. Although typically associated with crimi-
nal law cases, the legal metaphor “fruit of the poisonous tree”[30] provides an excellent anal-
RJ\�IRU�WKH�ZD\V�LQ�ZKLFK�WKH�VOLJKWHVW�RYHUVLJKW�FDQ�OHDG�WR�VXEVWDQWLDO�ÀQDQFLDO�SHQDOWLHV�

The Fraud and Abuse Labyrinth

In an attempt to curtail the ever-present specter of medical fraud, both state and federal 
governments have created a series of provisions designed to police providers and highlight 
DUHDV�ZKHUH�FRQÁLFWV�RI�LQWHUHVW�PD\�DULVH���)UDXJKW�ZLWK�FRPSOH[LW\�DQG�FRPSULVHG�RI�YRO-
umes upon volumes of information in the form of statutory authority, case law decisions, and 
secondary references, Stark laws, Anti-Kickback statutes and laws governing outpatient re-
ferral[31] give the Commerce Clause[32] a run for its money in terms of complexity. And yet, 
it is not the nature of the laws that are problematic from the viewpoint of a business lawyer, 
but rather the 28 pages of double-columned regulatory exceptions (also known as “Safe Har-
bors”)[33] to the criminal penalties for acts involving federal health care programs.[34] When 
used accordingly, these statutory exceptions can potentially insulate a health care provider 
from liability under the Stark and Anti-Kickback laws, not to mention the few hundred advisory 
RSLQLRQV�JHQHUDWHG�E\�WKH�2IÀFH�RI�WKH�,QVSHFWRU�*HQHUDO�>��@

6RPH�RI�WKH�PRUH�FRPPRQ�6DIH�+DUERU�SURYLVLRQV�LQFOXGH�LQYHVWPHQW�LQWHUHVWV��RIÀFH�VSDFH�
and equipment rental, personal services and management contracts, the sale of a practice, 
UHIHUUDO�VHUYLFHV��GLVFRXQWV��HPSOR\HHV��JURXS�SXUFKDVLQJ�RUJDQL]DWLRQV��ZDLYHU�RI�EHQHÀFLDU\�
coinsurance and deductible amounts, physician recruitment, investments in group practic-
es, ambulatory surgical centers, ambulance replenishing, and electronic health records.[36]  
Outside of the health care context, many such transactions are considered ordinary at best, 
and there are without question other specialty areas among business lawyers that also in-
clude higher standards of care. However, with health care expenditures (NHE) accounting for 
almost 18% of the nation’s gross domestic product, amounting to approximately $2.5 trillion 
as of 2009[37], it is not entirely unexpected that health care law is trying to keep pace, and 
the physical and mental demands such labyrinthine legislation may impose upon the unwary 
business lawyer should never be underestimated.  With such an expansive regulatory reach 
and potential liability emanating from so many possible points of origin, extreme vigilance 
and an ever-present eye to copious, sometimes seemingly unreasonable or unfair details 
must serve as the foundation for any health care law practice.

http://craiggarner.com/publications/
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+HDOWK�&DUH·V�9HUVLRQ�RI�WKH�5HFDOO

It is not uncommon for federal or state laws to mandate that businesses notify their custom-
ers in certain events, such as during product safety recalls in automobiles, potential health 
threats relating to food products, and substantive or technical concerns in the pharmaceu-
tical industry. Due to concerns over patient privacy, the health care industry must take the 
LGHD�RI�SDWLHQW�QRWLÀFDWLRQ�WR�D�ZKROH�QHZ�OHYHO���8QGHU�WKH�+HDOWK�,QIRUPDWLRQ�7HFKQRORJ\�
for Clinical and Economic Health (HITECH) Act,[38] any “covered” entity that maintains “un-
secured” protected health information (PHI) and “discovers” a “breach of such information” 
must notify each individual whose PHI “has been, or is reasonably believed by the covered 
entity to have been, accessed, acquired, or disclosed as a result of such breach.”[39]  This 
rule also applies to business associates working with an entity for which disclosure is required 
under the HITECH Act.[40]

7KH�UHJXODWLRQV�SURYLGH�IRU�WKH�PHWKRG�RI�QRWLÀFDWLRQ��PDLO��HPDLO��RU�WHOHSKRQH��LQ�FHUWDLQ�
instances),[41] establish protocol should the issue involve more than ten individuals, and set 
forth further requirements for issues involving more than 500 individuals.[42]  Federal regula-
tions also specify what the notice must include for each type of infraction.[43]  Finally, there 
LV�RIWHQ�D�ÀQH�ZKHQ�D�EUHDFK�LV�SURYHQ��DQG�QHLWKHU�+,7(&+�QRU�+,3$$��+HDOWK�,QVXUDQFH�3RU-
tability and Accountability Act of 1996)[44] offer exceptions.  With civil penalties ranging from 
$100 to $50,000 for each HIPAA or HITECH related violation, cumulative penalties can amount 
to as much as $1,500,000 in any calendar year.[45]  Where there is an “intent to sell, transfer, 
RU�XVH�LQGLYLGXDOO\�LGHQWLÀDEOH�KHDOWK�LQIRUPDWLRQ�IRU�FRPPHUFLDO�DGYDQWDJH��SHUVRQDO�JDLQ��
or malicious harm, the penalty may not exceed $250,000, imprisonment up to 10 years, or 
both.”[46]

We Cannot Refuse the Right to Serve

In an effort to counteract “patient dumping,” wherein hospitals refuse to treat people due 
to lack of insurance or inability to pay, Congress passed the Emergency Medical Treatment 
and Active Labor Act (EMTALA) in 1986.[47] EMTALA requires every hospital that receives fed-
eral funding to treat any patient with an emergency condition in such a way that, upon the 
patient’s release, no further deterioration of the condition is likely.  No hospital may release a 
SDWLHQW�ZLWK�DQ�HPHUJHQF\�PHGLFDO�FRQGLWLRQ�ZLWKRXW�ÀUVW�GHWHUPLQLQJ�WKDW�WKH�SDWLHQW�KDV�
been stabilized, even if the hospital properly admitted the patient.  Under EMTALA, patients 
requesting emergency treatment can only be discharged under their own informed consent
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or when their condition requires the services of another hospital better equipped to treat the 
patient’s concerns.[48]

There has been an abundance of debate regarding the propriety of these requirements, spe-
FLÀFDOO\�UHJDUGLQJ�WKHLU�LPSDFW�RQ�WKH�HPHUJHQF\�KHDOWK�FDUH�V\VWHP�LQ�WKH�8QLWHG�6WDWHV�>��@��
Simply put, the idea behind EMTALA places a considerable burden on participating emer-
gency departments by allowing a buyer of certain goods (i.e., the patient) to obtain certain 
goods (i.e., medical care) from a seller of certain goods (i.e., the hospital), though the seller 
must still perform his or her duties regardless of whether the buyer is able to pay, and there 
exists no viable remedy to prevent such a scenario from happening repeatedly. While other 
LQGXVWULHV�KDYH�VSHFLÀF�UHPHGLHV�IRU�DGGUHVVLQJ�VXFK�LVVXHV�>��@�WKHVH�PHWKRGV�UDUHO\�DSSO\�
in the health care sector.[51] Even provisions to protect business transactions upon seller’s dis-
covery of buyer insolvency do not translate well in the realm of health care law,[52] placing 
providers in the unenviable position of having to provide their services atop a business model 
too weak to allow for continued sustainability.

Health care law is by no means exclusive, and opportunities abound for an able practitioner 
hoping to transition at any stage of his or her career. In today’s climate of reform, it is essential 
that those practicing American health care law honor and obey the hierarchy surrounding its 
GLVFLSOLQH�DV�LW�VWUXJJOHV�WR�VWD\�DÁRDW�DPLG�D�ULVLQJ�WLGH�RI�FRQVWLWXWLRQDO�FKDOOHQJHV��,W�FRPHV�
DV�QR�VXUSULVH�WKDW�HYHQ�DIWHU�WKH�6XSUHPH�&RXUW·V�ODQGPDUN�GHFLVLRQ�LQ�-XQH�FRQÀUPLQJ�WKH�
constitutionality of the Affordable Care Act,[53] health care law continues its reign in the 
spotlight. Even though Chief Justice Roberts set the stage for the November elections while 
casting uncertainty for the future of the Affordable Care Act[54], health care lawyers are sure 
to remain standing.

[1]        Cal. Rules of Prof’l Conduct R. 3-110 (C); see also N.Y. Rules of Prof’l Conduct R. 1.1(b); Colo. Rules of Prof’l 
Conduct R. 1.1; Ala. Rules of Prof’l Conduct R. 1.1; Tex. Disc. Rules of Prof’l Conduct R. 1.01.

[2]        Camarillo v. Vaage, 105 Cal. App. 4th 552, 561 (2003) (quoting Smith v. Lewis, 13 Cal. 3d 349, 356 (1976)); 
see also McIntyre v. Commission for Lawyer Discipline, 169 S.W.3d 803, 807-08 (Tex. App. 2005); In re Jayson, 832 
N.Y.S.2d 696, 698 (N.Y. App. Div. 2007); Davis v. Alabama State Bar, 676 So.2d 306, 310 (Ala. 1996); Disciplinary 
Counsel v. Hoppel, 129 Ohio St. 3d 53, 54 (Ohio 2011).

[3]       But see Catholic Health Initiatives v. Sebelius, 841 F. Supp. 2d 270 (D.D.C. 2012) (“Picture a law written 
by James Joyce and edited by E.E. Cummings.  Such is the Medicare statute, which has been described as 
‘among the most completely impenetrable texts within human experience.’” (quoting Rehabilitation Ass’n of 
Va. V. Kozlowski�����)��G��������������WK�&LU����������7KH�'LVWULFW�-XGJH�DOVR�QRWHG���´7KH�&RXUW�FODULÀHV��KRZHYHU��
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that by making this analogy, it is referring not to Joyce’s early work, such as Dubliners or A Portrait of the Artist as 
D�<RXQJ�0DQ��EXW�KLV�ODWHU�SHULRG��VSHFLÀFDOO\�)LQQHJDQ·V�:DNH�µ�Id. at n.1.

[4]        See, e.g., Cal. Corp. Code.

[5]      See, e.g., Md. Corps. & Ass’ns Code.

[6]        See, e.g., N.Y. Gen. Bus. Law.

[7]      See, e.g., Cal. Health & Safety Code, Welf. & Inst. Code, Ins. Code, Lab. Code, and Gov’t Code, among 
others.

[8]       See, e.g., N.Y. Ins. Law, N.Y. Pub. Health Law, N.Y. Mental Hyg. Law, N.Y. Retire. & Soc. Sec. Law, N.Y. Vol.
Ambul. Workers’ Ben. Law and N.Y. Workers’ Comp. Law, among others.

[9]       See, e.g., Tex. Health & Safety Code and Tex Loc. Gov’t Code, among others.

[10]      See also Title 42 of the United States Code (Public Health and Welfare); Title 25, Chapter 18 of the United 
States Code (Indian Health Care); Title 31 of the United States Code (Money and Finance); Title 38, Chapter 73 
of the United States Code (Veterans Health Administration). In addition to these state and federal statutes, there 
exists an equally expansive body of state and federal regulatory authority. See, e.g., Title 8 of the California 
Code of Regulations (Industrial Relations); Title 17 of the California Code of Regulations (Public Health); Title 28 of 
the California Code of Regulations (Managed Health Care); see also Titles, 25, 38 and 42 of the Code of Federal 
Regulations.

[11]    Pub. L. 111-148.

[12]      Pub. L. 111-152.

[13]    United States v. Boeing Co., 9 F.3d 743, 745 (9th Cir. 1993) (quoting Senate Judiciary Committee, False 
Claims Amendments Act of 1986, S. Rep. No. 345 (1986), reprinted in 1986 U.S.C.C.A.N. 5266).

[14]     31 U.S.C. § 3729(a)(1)(A).

[15]       2 Stat. 696 (Mar. 2, 1863).

[16]      42 U.S.C. § 1320a-7k; see also 18 U.S.C. § 1035 (false statements relating to health care matters); 18 U.S.C. 
§ 1001 (false statements as to matters under federal jurisdiction); 31 U.S.C. § 3729(a)(1)(6) (the Fraud Enforce-
ment and Recovery Act). Cf. Medicare Program; Reporting and Returning of Overpayments, 77 Fed. Reg. 9179 
�SURSRVHG�)HE�������������WR�EH�FRGLÀHG�DW����&�)�5��SWV�������������FODULI\LQJ�WKH�UHTXLUHPHQWV�IRU�SURYLGHUV�DQG�
suppliers receiving funds under the Medicare program to report and return overpayments).

[17]     See generally 42 U.S.C. § 1320a-7b.

[18]     Buckner v. Heckler, 804 F.2d 258 (4th Cir. 1997).

[19]     See In re Slater Health Center, 398 F.3d 98, 100 (1st Cir. 2005).

[20]     Carleson v. Unemployment Ins. Appeals Bd., 64 Cal. App. 3d 145, 153 (1976); see also Holy Cross Hosp. of 
Silver Spring, Inc. v. Maryland Employment Sec. Admin., 288 Md. 685, 689-90 (Ct. App. 1980).

[21]   See generally Robert F. Kennedy Med. Ctr. v. Department of Health Srvs., 61 Cal. App. 4th 1357 (1998).
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[22]     This includes Medicare and Medicaid. 

>��@���� 7KH�)HGHUDO�*RYHUQPHQW��DQG�VSHFLÀFDOO\�WKH�2IÀFH�RI�WKH�,QVSHFWRU�*HQHUDO��LV�UHTXLUHG�E\�ODZ�WR�H[-
clude from participation in all federal health care programs individuals or entities convicted of certain offenses, 
such as Medicare or Medicaid fraud, patient abuse or neglect, or felony convictions for other health care relat-
ed fraud or misconduct.  See, e.g., 42 U.S.C. § 1320A-7(a).  The OIG also has discretion to exclude from partici-
pation in all federal health care programs individuals or entities with misdemeanor convictions related to health 
care fraud, fraud in a non-health care program that is funded by a federal, state or local government agency, 
or for providing unnecessary or substandard service.  See, e.g., 42 U.S.C. § 1320A-7(b).

[24]     See, e.g., 42 C.F.R. § 1001.1901.

[25]     42 U.S.C. § 1320a-7b.

[26]  See, e.g., 42 U.S.C. § ����[�E���GHÀQLQJ�LQSDWLHQW�KRVSLWDO�VHUYLFHV��

[27]  See, e.g., 42 U.S.C. § 1320a-7a; 42 C.F.R. § 1001.3002.

[28] 42 U.S.C. § 1866j(2).

[29]      76 Fed. Reg. 5862, 5865 (Feb. 2, 2011).

[30]     See Nardone v. United States������8�6�������������������ÀUVW�XVH�RI�WKH�SKUDVH�´IUXLW�RI�WKH�SRLVRQRXV�WUHHµ���
Silverthorne Lumber Co. v. United States������8�6��������������ÀUVW�DUWLFXODWLRQ�RI�WKH�FRQFHSW�EHKLQG�WKH�SKUDVH��

>��@���� 6WDUN��WKH�0HGLFDUH�VHOI�UHIHUUDO�SURKLELWLRQV��FRGLÀHG�DW����8�6�&��������QQ���$.6��WKH�)HGHUDO�$QWL�.LFN-
back statutes, 42 U.S.C. § 1320a-7b(b), and PORA (California’s Physician Outpatient Referral Act, Cal. Bus. & 
Profs Code § 650, et seq.).

[32]      U.S. Const. art. I, § 8, cl. 3 (“To regulate commerce with foreign nations, and among the several states, 
and with the Indian tribes.”).

[33]     See 42 C.F.R. § 1001.952.

[34]      See, e.g., 42 U.S.C. § 1320a-7b.

[35]       The OIG issues advisory opinions about the application of its fraud and abuse authorities to the request-
ing party’s existing or proposed business arrangement.  42 U.S.C. § 1320a-7d(b) and 42 C.F.R. § 1008.

[36]     See 42 C.F.R. § 1001.952.

[37]       United States Department of Commerce, Bureau of Economic Analysis; Centers for Medicare & Medic-
DLG�6HUYLFHV��2IÀFH�RI�WKH�$FWXDU\��1DWLRQDO�+HDOWK�6WDWLVWLFV�*URXS��7KH�1+(�FDOFXODWHV�WRWDO�DQQXDO�VSHQGLQJ�
for health care in the United States (goods and services), in addition to total administrative spending each year, 
as well as the net cost of private health insurance, among other things.  See Micah Hartman, Anne Martin, Olivia 
Nuccio, Aaron Catlin, Health Spending Growth at a Historic Low in 2008, 29, No. 1 Health Affairs 147 (Jan. 2010) 
�FLWLQJ�&HQWHUV�IRU�0HGLFDUH�	�0HGLFDLG�6HUYLFHV��1DWLRQDO�KHDOWK�H[SHQGLWXUH�DFFRXQWV��GHÀQLWLRQV��VRXUFHV��
and methods used in the NHEA 2008).

[38]       Pub. L. 111-5 (Feb. 17, 2009).

[39]      42 U.S.C. § 17932.
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[40]      42 U.S.C. § 17931(a).

[41]      42 U.S.C. § 17932(e).

[42]      42 U.S.C. §§ 17932(e)(3), (e)(4).

[43]    42 U.S.C. § 17932(b), (f).

[44]     Pub. L. 104-191.

[45]     42 U.S.C. § 1320d-5(a)(3).

[46]      42 U.S.C. § 1320d-6(b)(3).

[47]       Pub. L. 99-272.

[48]     42 U.S.C. § 1395dd. Notwithstanding the requirements of EMTALA, including an undisputed obligation to 
treat undocumented or illegal aliens, the Affordable Care Act does not provide for any mechanism to insure this 
same category of individuals.

[49]      See, e.g., Renee Y. Hsia, M.D., Factors Associated with Closures at Emergency Departments in the United 
States, 305 (19) JAMA 1978 (May 18, 2011); S. Trzeciak and E.P. Rivers, Emergency Department Overcrowding in 
the United States, 20 Emerg. Med. J. 402-05 (2003).

[50]      See, e.g., Cal. Penal Code § 487 (grand theft larceny); Minn Stat. § 609.52 (theft); Fla. Stat. § 812.012 
(theft, robbery and related crimes); U.S. Const. amend. V (Takings Clause).

[51]    A recent California Supreme Court decision held that emergency department physicians who do not 
contract with a health maintenance organization (HMO) may not bill the HMO’s members for any amounts that 
remain unpaid by the HMO, an industry practice commonly known as “balance billing.”  Prospect Med. Grp. v. 
Northridge Emerg. Med. Grp., 45 Cal. 4th 497 (2009); but see Cal. Penal Code § 484b (“Any person who receives 
money for the purpose of obtaining or paying for services, labor, materials or equipment and willfully fails to ap-
ply such money for such purpose . . . and wrongfully diverts the funds to a use other than that for which the funds 
were received, shall be guilty of a public offense. . . .”).

[52]   Compare Cal. Com. Code § 2702 and Ind. Code § 26-1-2-702 (“Where the seller discovers the buyer 
to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered 
under the contract, and stop delivery. . . .”) with Christopher Palmeri, California Faces Cash Shortfall by March 
on Low Receipts, Controller Says, Bloomberg, Jan. 31, 2012, http://www.bloomberg.com//news/2012-01-31/cal-
ifornia-faces-cash-crisis-by-march-controller-chiang-says.html (“Unlike 2009, when [Controller John Chiang] was 
forced to issue IOUs to creditors, the controller said the current cash shortfall can be managed through payment 
delays, as well as external and internal borrowing.”).

[53]     National Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012).

[54]     Although the Affordable Care Act survived the Supreme Court ruling, it remains to be seen whether it will 
escape the effects of partisan politics unscathed.  In his conclusion, Chief Justice Roberts aptly set the stage for 
what is to come in November: “[T]he Court does not express any opinion on the wisdom of the ACA.  Under the 
Constitution, that judgment is reserved to the people.” Id. at 2608.
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The Supreme Court Opens the Road to Health Care Reform, But Will California Meet 

the Challenge?

By Craig B. Garner, Esq. and Julie A. Simer, Esq.
BUSINESS LAW NEWS, State Bar of California, Issue 3 (2012)

Almost 28 months after President Barack Obama signed the Affordable Care Act (“ACA”)[1] 
into law, the United States Supreme Court upheld the constitutionality of health care reform.
[2]  Though the underlying arguments set forth in the 59-page majority slip opinion venture 
deep into the labyrinth of constitutional law and test the traditional boundaries of federalism, 
the holding itself is clear and concise: (1) the ACA’s individual mandate is constitutional;[3] 
and (2) the Medicaid expansion provisions found within the ACA survive, but the Federal Gov-
ernment is prohibited from penalizing “[s]tates that choose not to participate in [the Medic-
aid expansion] by taking away their existing Medicaid funding.”[4]   The decision promises to 
have a dramatic effect on California, as the country’s most populous state.

In ruling that the individual mandate is constitutional, the Court rejected the Commerce 
Clause[5] and the Necessary and Proper Clause[6] in the Constitution as bases for upholding 
WKH�PDQGDWH��7KH�&RXUW�KHOG�WKDW�WKH�&RPPHUFH�&ODXVH�IDLOHG�WR�SURYLGH�D�VXIÀFLHQW�QH[XV�
between the requirement to purchase health insurance and its anticipated effect on inter-
state commerce to validate the individual mandate:

No matter how “inherently integrated” health insurance and health care consump-
tion may be, they are not the same thing: They involve different transactions, entered 
into at different times, with different providers.  And for most of those targeted by the 
PDQGDWH��VLJQLÀFDQW�KHDOWK�FDUH�QHHGV�ZLOO�EH�\HDUV��RU�HYHQ�GHFDGHV��DZD\���7KH�
proximity and degree of connection between the mandate and the subsequent 
commercial activity is too lacking to justify an exception . . . .[7]

Chief Justice Roberts noted that the Commerce Clause does not give Congress the authority 
to compel an individual “to become active in commerce by purchasing a product, on the 
ground that … failure to do so affects interstate Commerce.” [8]  Likewise, the Court rejected 
WKH�1HFHVVDU\�DQG�3URSHU�&ODXVH�DV�D�PHDQV�WR�VXVWDLQ� WKH� LQGLYLGXDO�PDQGDWH��ÀQGLQJ� LW�
was not “an essential component of the insurance reforms.”[9] The Court distinguished pre-
vious decisions upholding laws under the Necessary and Proper Clause, because the laws at 
issue in those cases “involved exercises of authority derivative of, and in service to, a granted 
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power.”  Whereas, the individual mandate would give Congress the ability to create the 
“necessary predicate to the exercise of an enumerated power.” The Court added:  “Even if 
the individual mandate is ‘necessary’ to the Act’s insurance reforms, such an expansion of 
federal power is not a ‘proper’ means for making those reforms effective.[10]

Instead, the Court upheld the constitutionality of the individual mandate through Congress’s 
authority to “lay and collect Taxes.”[11] In so doing, the Court did acknowledge that Con-
gress’s taxing authority can exceed its power to regulate commerce, but the Court made the 
subtle distinction that the power to tax affords Congress less control over individual behavior 
than its power to regulate commerce.[12] Under its taxing power, Congress can only require 
that “an individual to pay money into the Federal Treasury, no more.”[13]

California stands to gain more than any other state when its seven million[14] of the nation’s 
estimated 50 million uninsured comply with the individual mandate in 2014,[15] although it re-
mains to be seen how Californians will satisfy the ACA’s most publicized provision in their quest 
for “minimal essential coverage.”[16] The role employer-sponsored plans will play in providing 
health insurance throughout the state remains to be seen, especially as many businesses con-
sider abandoning their own health plans in favor of the statutory penalty under the ACA.[17]

Under the ACA, beginning in 2014, individuals and small businesses will be able to “shop” for 
LQVXUDQFH�WKURXJK�H[FKDQJHV��&DOLIRUQLD�ZDV�WKH�ÀUVW�VWDWH�LQ�WKH�QDWLRQ�WR�FUHDWH�D�KHDOWK�
EHQHÀW�H[FKDQJH�>��@��DQG�LWV�&DOLIRUQLD�+HDOWK�%HQHÀW�([FKDQJH�LV�DQ�LQGHSHQGHQW�SXEOLF�
HQWLW\�ZLWK�D�ÀYH�PHPEHU�ERDUG�DQG����HPSOR\HHV��,W�LV�WKH�LQWHQWLRQ�RI�&DOLIRUQLD·V�+HDOWK�
%HQHÀW�([FKDQJH�WR�HQVXUH�WKDW�WKH�VWDWH�ZLOO�EH�FDSDEOH�RI�SOXJJLQJ�DQ\�KROHV�WKDW�PD\�
sprout within the system. According to Peter V. Lee, executive director of the California Health 
%HQHÀW�([FKDQJH��´:H�NQRZ�EX\LQJ�LQVXUDQFH�LV�UHDOO\�FRPSOLFDWHG��:H�ZDQW�WR�PDNH�LW�DV�
easy as buying a book on Amazon.”[19]  Such a tall order for America’s most populous state 
will no doubt resonate throughout all major industries, and it will be incumbent upon Califor-
nia attorneys to guide their clients through any number of corporate, employment, insurance, 
FRQVWLWXWLRQDO�DQG�ÀQDQFLDO�KXUGOHV��QRW�WR�PHQWLRQ�WKH�REYLRXV�KHDOWK�FDUH�XQFHUWDLQWLHV�WKDW�
remain in the wake of the Supreme Court’s historic decision.

7KH�VHFRQG�SDUW�RI�WKH�&RXUW·V�GHFLVLRQ�FRQÀUPHG�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�$&$·V�0HG-
icaid expansion provisions, though this came at a price.  The Court held that Congress has 
the authority to offer funding for states to expand Medicaid by 2014,[20] but that Congress 
will not be entitled to surprise states “with postacceptance or ‘retroactive’ conditions.”[21]
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This limitation on the Medicare expansion provision prevents the Federal Government from 
withdrawing existing Medicaid funding should a state refuse to participate in the expansion 
provisions under the ACA.[22]

Chief Justice Roberts summarized the Court’s ruling on the Medicaid expansion provisions as 
follows:

7KH�&RXUW�WRGD\�OLPLWV�WKH�ÀQDQFLDO�SUHVVXUH�WKH�6HFUHWDU\�PD\�DSSO\�WR�LQGXFH�6WDWHV�
to accept the terms of the Medicaid expansion.  As a practical matter, that means 
States may now choose to reject the expansion; that is the whole point.  But that 
does not mean all or even any will.  Some States may indeed decline to participate, 
either because they are unsure they will be able to afford their share of the new fund-
ing obligations, or because they are unwilling to commit the administrative resources 
necessary to support the expansion.  Other States, however, may voluntarily sign up, 
ÀQGLQJ�WKH�LGHD�RI�H[SDQGLQJ�0HGLFDLG�FRYHUDJH�DWWUDFWLYH��SDUWLFXODUO\�JLYHQ�WKH�
level of federal funding the Act offers at the outset. [23]

For California, Medicaid expansion means that the Federal Government will cover 100 per-
FHQW�RI�WKH�VWDWH·V�FRVWV�IRU�LQVXULQJ�QHZ�0HGL�&DO>��@�EHQHÀFLDULHV�DFFHVVLQJ�WKH�SURJUDP�
under the ACA in 2014, 2015 and 2016.  Coverage under the ACA drops by one percentage 
point between 2017 and 2020, and after 2020 the Federal Government will cover 90 percent 
of California’s new expenses under Medicaid.[25] Given the state of health care in California, 
coupled with the state’s tenuous economy and current budgetary concerns, it would be dif-
ÀFXOW�WR�LPDJLQH�D�VFHQDULR�ZKHUH�&DOLIRUQLD�ZRXOG�UHMHFW�WKLV�RIIHU�>��@

$W�D�PLQLPXP��0HGLFDLG�H[SDQVLRQ�ZRXOG�UHGXFH�WKH�ÀQDQFLDO�EXUGHQ�RQ�KRVSLWDOV�LQ�&DOLIRU-
nia hit hard by the fact that they must treat the uninsured.  Too many of the state’s residents, 
emergency departments serve as a major, if not the only point, of access to health care, and 
under federal law hospitals are limited in the ways in which they can respond.[27] The 1986 
Emergency Medical Treatment and Active Labor Act (“EMTALA”)[28] requires nearly all hos-
SLWDOV�LQ�&DOLIRUQLD�WR�SURYLGH�D�VSHFLÀHG�OHYHO�RI�FDUH�WR�DQ\RQH�SUHVHQWLQJ�IRU�HPHUJHQF\�
medical treatment, regardless of citizenship, legal status, or ability to pay, or risk the imposition 
RI�KHIW\�ÀQHV�RU�ORVV�RI�SDUWLFLSDWLRQ�LQ�IHGHUDO�KHDOWK�FDUH�SURJUDPV�VXFK�DV�0HGLFDUH�DQG�
Medicaid.[29]
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The California Hospital Association reacted favorably to the decision, announcing that the 
expansion of Medicaid “could extend coverage to an estimated 2 million low-income unin-
VXUHG�&DOLIRUQLDQV�µ�DQG�WKDW�IXOO� LPSOHPHQWDWLRQ�RI�WKH�&DOLIRUQLD�+HDOWK�%HQHÀW�([FKDQJH�
is expected “to provide coverage to more than 2 million additional California residents.”[30]  
The reaction from the California Medical Association (“CMA”), however, was mixed.  While 
the CMA applauded the extension of insurance coverage to uninsured Californians, CMA 
President James T. Hay, M.D. remarked that the ACA “does not guarantee that these newly 
insured patients will have access to doctors because the Medicare and Medicaid programs 
were left grossly underfunded.”   According to Dr. Hay: “Expanding coverage to more Califor-
nians, putting an end to insurance industry abuses, and support for primary care are essential 
for our patients and the future of medicine.”  Dr. Hay added: “Despite these wins, the ACA 
builds reform on the broken foundations of Medicare and Medicaid without addressing the 
XQGHUO\LQJ�SUREOHPV�DQG�LQDGHTXDWH�IXQGLQJ��&0$�ZLOO�FRQWLQXH�WR�ZRUN�WR�À[�WKRVH�LOOV�µ>��@

:KLOH� KHDOWK� SODQV� UHFRJQL]HG� WKH� EHQHÀW� RI� LQFUHDVLQJ� QXPEHUV� RI� HQUROOHHV�� $PHULFD·V�
Health Insurance Plans’ President and CEO, Karen Ignagni, expressed concerned about cost:

The law expands coverage to millions of Americans, a goal health plans have long 
supported, but major provisions, such as the premium tax, will have the unintended 
consequences of raising costs and disrupting coverage unless they are addressed.
[32]

With Medicaid’s expansion comes greater responsibility on the part of the state.  California 
faces the unenviable task of establishing health insurance exchanges to accommodate an 
XQNQRZQ�QXPEHU�RI�EHQHÀFLDULHV�VHHNLQJ�FRYHUDJH�LQ��������+HDOWK�FDUH�VHUYLFH�SODQV�WKDW�
ZLVK�WR�SDUWLFLSDWH�LQ�&DOLIRUQLD·V�H[FKDQJH�PXVW�´IDLUO\�DQG�DIÀUPDWLYHO\�RIIHU��PDUNHW��DQG�
VHOO�LQ�WKH�([FKDQJH�DW�OHDVW�RQH�SURGXFW�ZLWKLQ�HDFK�RI�WKH�ÀYH�OHYHOV�RI�FRYHUDJHµ�UHTXLUHG�
by the ACA.[33]  Adherence to the federal requirements will be no easy task.  Last March, the 
)HGHUDO�*RYHUQPHQW�LVVXHG�LWV�ÀQDO�UXOH�RQ�WKH�LPSOHPHQWDWLRQ�RI�KHDOWK�LQVXUDQFH�H[FKDQJ-
HV��DQG�HYHU\�VWDWH�ZRXOG�EH�ZLVH�WR�FDUHIXOO\�DQDO\]H�DOO�����SDJHV�RI�FRGLÀHG�KHDOWK�FDUH�
reform.[34]  Though the Federal Government will certainly promulgate additional regulations, 
California’s window to have its insurance exchange operational closes on December 31, 
2013, because directs ACA directs the Secretary of the Department of Health and Human 
Services to establish and operate an exchange within States that do not have an operational 
exchange by January 1, 2014.[35]
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8QFHUWDLQW\� UHPDLQV� DV� WR�ZKDW� FRQVWLWXWHV� WKH� ´HVVHQWLDO� KHDOWK� EHQHÀWV� SDFNDJHµ� UHIHU-
enced by the Court in connection with its discussion of the Medicaid expansion, particularly 
for the purpose of satisfying an individual’s obligations under the individual mandate.[36]  
While federal guidance will be ongoing throughout the balance of 2012 and into 2013, Cali-
fornia’s legislature may need to make some important independent decisions on California’s 
road to reform, and the state has little time to endure the partisan delays inherent in much of 
WKH�VWDWH·V�ÀVFDO�SODQQLQJ���:KLOH�EXGJHW�WLPHOLQHVV�VHHPV�WR�EH�D�ÁXLG�FRQFHSW�LQ�&DOLIRUQLD�
politics, the State has little control over the deadlines and requirements under the ACA.[37]

Yet California differs from other states in many respects.  The Stanford Center on Longevity re-
ports: “California may be the sixth youngest state right now.  But it has an outsized population 
of Baby Boomers.”   The Center predicts doubling of California’s elderly population over the 
next 20 years, meaning that the state’s population will be slightly older, and consequently less 
healthy, than the nation as a whole.[38] Anthony Wright, Executive Director of Health Access, 
D�QRQ�SURÀW�FRDOLWLRQ�WKDW�DGYRFDWHV�IRU�FRQVXPHUV��SRLQWV�RXW�WKDW�´&DOLIRUQLDQV�DUH�PRUH�
likely to be uninsured, less likely to get coverage at their job, less likely to be able to afford 
coverage on their own, and more likely to be denied for pre-existing conditions.”[39]  Califor-
nia’s large population, its experience with models of integrated care delivery, and its two sep-
arate insurance regulators (the Department of Insurance and the Department of Managed 
+HDOWK�&DUH��PDNH�LPSOHPHQWDWLRQ�RI�WKH�$&$�LQ�&DOLIRUQLD�HVSHFLDOO\�GLIÀFXOW�

However, implementation of some of the core tenets of the ACA has already taken place. In 
SRLQW�RI�IDFW��PDQ\�VXFK�WHQHWV�ZRXOG�EH�GLIÀFXOW�WR�H[FLVH�IURP�KHDOWK�FDUH�UHJDUGOHVV�RI�WKH�
Court’s decision.  As with the rest of the nation, in California health insurance will remain avail-
able for dependents until the age of 26,[40] the prohibition of using preexisting conditions as 
a basis for excluding health care coverage will continue,[41] issuers of health insurance will 
continue to be required to make meaningful and reasonable disclosures detailing the bene-
ÀWV�DQG�SUHPLXPV�UHODWLQJ�WR�FRYHUDJH�>��@�KHDOWK�SODQV�ZLOO�QRW�EH�SHUPLWWHG�WR�OLPLW�OLIHWLPH�
RU�DQQXDO�EHQHÀWV��D�FRQFHSW�WR�EH�JUDGXDOO\�SKDVHG�LQ�EHWZHHQ�QRZ�DQG�������>��@�DQG�
certain measures of preventive health services will continue to apply under both group and 
individual health insurance coverage.[44]

Tax credits are still available for qualifying small businesses with no more than 25 full-time 
employees for up to 35% of the employer’s contribution toward an insurance premium, 
and as of 2014 this will apply for participation in California’s health insurance exchange.[45] 
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Small businesses can still take advantage of federal grants when they offer workplace well-
ness programs, and all businesses are eligible for federal assistance in establishing employ-
er-based wellness programs.[46]  For the 27 approved accountable care organizations cur-
rently participating in the Medicare shared savings program,[47] including two in California, 
this means that their sizeable investment of time and money in becoming participants in that 
program will not have been in vain.

While health care reform may have survived its encounter with the Supreme Court, notwith-
standing the above its future is anything but certain. Though it is probable that many of the 
programs referenced in this article will endure whatever iterations of health care reform the 
future holds, the true legacy of the ACA faces one more daunting challenge in November.  
Whether or not the ACA will escape partisan politics unscathed remains to be seen and con-
cluding words of the Chief Justice aptly set the stage for what is to come: “[T]he Court does 
not express any opinion on the wisdom of the ACA.  Under the Constitution, that judgment is 
reserved to the people.”[48]  By the ballot their voice will soon be heard.

[1]     All references to the ACA include the 2010 Patient Protection and Affordable Care Act, Pub. L. 111-148 
(Mar. 23, 2010), as amended by the Health Care and Education Reconciliation Act, Pub. L. 111-152 (Mar. 30, 
2010).

[2]       National Federation of Independent Business v. Sebelius, 132 S. Ct. 2566 (2012).

[3]        The individual mandate creates an obligation on the part of most Americans to maintain “minimum es-
sential coverage” beginning in 2014.  See 26 U.S.C. § 5000A (2010).

[4]        National Federation of Independent Business��DW�������6SHFLÀFDOO\��WKH�&RXUW·V�KROGLQJ�UHVWULFWV�WKH�ZD\V�
in which the Federal Government can apply 42 U.S.C. section 1396c to such states.

[5]        U.S. Const., Art. I, § 8, Cl. 1.

[6]        § 8, Cl. 18.

[7]        National Federation of Independent Business, at 2591.

[8]        Id. at 2573 (emphasis in original).

[9]        Id. at 2592.

[10]      Id.

http://craiggarner.com/publications/


 
 Winter Journal 2013
Craig B. Garner, Esq.

  19www.craiggarner.com © Copyright 2013  Craig B. Garner                                                              Table of Contents             

[11]     Id. at 2593 (quoting U.S. Const., Art. I, § 8, Cl. 1). The Court also addressed challenges to justiciability, and 
in particular whether the Anti-Injunction Act [26 U.S.C. § 7421(a)] prevented a ruling on the merits of the case.  
The Court held that the ACA did not require the penalty provisions to be treated as a tax for violations of the 
individual mandate, and as such the Anti-Injunction Act did not apply.  Id. at 2594-95.  In their dissenting opin-
ion, Justices Scalia, Kennedy, Thomas and Alito disputed that Congressional taxing authority should control, but 
nonetheless took issue with the Government’s position that “the very same textual indications that show this is 
not a tax under the Anti-Injunction Act show that it is at tax under the Constitution.  That carries verbal wizardry 
too far, deep into the forbidden land of the sophists.” Id. at 2656 (Scalia, Kennedy, Thomas and Alito, JJ, dissent-
ing) (emphasis in original).

[12]       Id. at 2600 (“Once we recognize that Congress may regulate a particular decision under the Commerce 
Clause, the Federal Government can bring its full weight to bear.  Congress may simply command individuals to 
do as it directs.  An individual who disobeys may be subjected to criminal sanctions.”).

[13]      Id.  The Court also noted that the ACA waives any criminal penalties in the event a taxpayer fails to com-
ply with the penalty imposed by the individual mandate.  See 26 U.S.C. § 5000A(g)(2)(A).

[14]  The California Health Care Landscape, Henry J. Kaiser Family Foundation, (December 2011), available 
at http://www.kff.org/medicaid/8268.cfm.

[15]     The individual mandate exempts prisoners and undocumented aliens from compliance, see 26 U.S.C. 
§ 5000A(d), and vitiates any penalty for individuals with income below a certain threshold.  See 26 U.S.C. § 
5000A(e).

[16]     “Minimal essential coverage” includes coverage under Medicare, Medicaid or other federally funded 
health care programs, employer-sponsored plans, health insurance through the soon-to-be established health 
insurance exchanges, “grandfathered” plans, and certain approved high risk pools established under the ACA.  
26 U.S.C. § 5000A(f)(1).

[17]      Under the ACA, businesses with more than 50 full-time employees must offer health insurance that satis-
ÀHV�WKH�PLQLPXP�HVVHQWLDO�FRYHUDJH�UHTXLUHPHQWV�RU�SD\�DQ�DQQXDO�SHQDOW\�LQ�WKH�DPRXQW�RI��������IRU�HDFK�
employee (reduced by 30 employees solely for the purpose of calculating the penalty).  26 U.S.C. § 4980H 
(2010).

[18]      Assem. B. 1602 (Perez) (Cal. 2010); see also Cal. Gov’t Code § 100500 (2011); Cal. Health & Safety Code 
§ 1366.6 (2011).

[19]     Victoria Colliver, Health Care Exchange Will Offer Policies, SF Gate, San Francisco Chronicle, (June 29, 
2012) at page 2, available at http://www.sfgate.com/health/article/Health-care-exchange-will-offer-poli-
cies-3675063.php.

[20]      The expansion includes covering “all individuals under the age of 65 with incomes below 133 percent of 
WKH�IHGHUDO�SRYHUW\�OLQHµ�DQG�HVWDEOLVKLQJ�KHDOWK�LQVXUDQFH�SURJUDPV�IRU�QHZ�0HGLFDLG�EHQHÀFLDULHV�WKDW�VDWLVI\�
the threshold requirements under the individual mandate.  National Federation of Independent Business, at 2601 
(emphasis in original); see also 42 U.S.C. § 1396a(k)(1) (2012).

[21]    National Federation of Independent Business, at 2606 (quoting Pennhurst State School and Hospital v. 
Halderman, 451 U.S. 1, 25 (1981)).

[22]     Id. at 2607.
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[23]      Id. at 2608.  In essence, the Court held that the ACA lacked the constitutional authority to obligate state 
acquiescence in response to the Congressional edict.  Rather, “Congress may offer the States grants and re-
quire the States to comply with accompanying conditions, but the States must have a genuine choice whether 
to accept the offer.”  Id.

[24]      California’s version of Medicaid is “Medi-Cal.”

[25]      42 U.S.C. § 1396d(y) (2011).

[26]    Justices Scalia, Kennedy, Thomas and Alito noted the following in their dissenting opinion:  “Congress 
never dreamed that any State would refuse to go along with the expansion of Medicaid.  Congress well under-
stood that refusal was not a practical option.”  National Federation of Independent Business, at 2665 (Scalia, 
Kennedy, Thomas and Alito, JJ, dissenting).

[27]     See generally Hsia, Renee Y., M.D., Factors Associated with Closures at Emergency Departments in the 
United States, 305 (19) JAMA 1978 (May 18, 2011).

[28]      Pub. L. 99-272, 100 Stat. 164 (1986).

[29]     42 U.S.C. § 13955dd (2011).  Also under EMTALA, any hospital “that negligently violates a requirement of 
this section is subject to a civil money penalty of not more than $50,000 (or not more than $25,000 in the case of 
a hospital with less than 100 beds) for each such violation.”  § 1395dd(d)(1)(A).

[30]     C. Duane Dauner, President of the California Hospital Association, California Hospitals Pleased by Su-
preme Court  Decision Upholding Access to Coverage Under ACA (June 28, 2012), available at http://www.
calhospital.org/media-statement/california-hospitals-pleased-supreme-court-decision-upholding-access-cov-
erage-under.

[31]      California Medical Association Responds to United States Supreme Court Ruling (June 28, 2012), avail-
able at http://www.cmanet.org/news/press-detail/?article=california-medical-association-responds-to0

[32]      AHIP Statement on Supreme Court Ruling (June 28, 2012), available at http://www.ahip.org/News/Press-
Room/2012/AHIP-Statement-on-Supreme-Court-Ruling.asp.

[33]     Cal. Health & Safety Code § 1366.6(b) (2011).

[34]      See����)HG��5HJ���������0DU�������������WR�EH�FRGLÀHG�DW����&�)�5��3DUWV����������DQG������

[35]       Id at 18311.

[36]    National Federation of Independent Business��DW������� �(VVHQWLDO�KHDOWK�EHQHÀWV�PXVW� LQFOXGH�DW� OHDVW�
the following health care services: (1) ambulatory patient services; (2) emergency services; (3) hospitalization; 
(4) maternity and newborn care; (5) mental health and substance use disorder services; (6) prescription drugs; 
(7) rehabilitative and habilitative services and devices; (8) laboratory services; (9) preventative and wellness 
services and chronic disease management; and (10) pediatric services, including oral and vision care. See 42 
U.S.C. § 18022(b)(1) (2010).

[37]      In her dissenting opinion, Justice Ginsburg discussed the challenges states may face in coordinating 
EHQHÀWV�WKDW�FRQIRUP�WR�WKUHVKROG�UHTXLUHPHQWV�XQGHU�WKH�$&$��´>7@KH�PLQLPXP�FRYHUDJH�SURYLVLRQ��DORQJ�ZLWK�
other provisions of the [ACA], addresses the very sort of interstate problem that made the commerce power 
essential in our federal system.  . . . The crisis created by the large number of U.S. residents who lack health insur-
ance is one of national dimension that States are ‘separately incompetent’ to handle.” National Federation of 
Independent Business, at 2628 (Ginsburg, J., dissenting).
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[38]     California’s Aging Population: Not Forever Young; Stanford Center on Longevity, available at http://lon-
gevity.stanford.edu/blog/2012/06/californias-aging-population-not-forever-young/.

[39]      Rachel Myrow, Californians Have a Big Stake in the Health Care Decision, KQED News (June 28, 2012) 
available at http://www.kqed.org/news/story/2012/06/28/99522/californians_have_a_big_stake_in_the_health_
care_decision?category=bay+area.

[40]       42 U.S.C. § 300gg-14(a) (2010).

[41]      § 300gg-3.

[42]      § 300gg-9.

[43]      § 300gg-11.

[44]       § 300gg-13.

[45]       26 U.S.C. § 45R (2010).

[46]      42 U.S.C. § 280l (2010).

[47]       See § 1395jjj.

[48]       National Federation of Independent Business, at 2608.
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The Evolving Relationships Between Hospital, Physician and Patient in Modern Ameri-

can Healthcare

By Craig B. Garner and David A. McCabe
HEALTH, CULTURE & SOCIETY, Vol. 3, No. 1 (Nov. 2012)

Introduction

Today’s healthcare climate is one of uncertainty, with the longstanding bond between doc-
tor and patient growing ever more tenuous as the nation reacts to fundamental changes 
within its healthcare structure. Since March 2010, when President Obama signed into law the 
Patient Protection and Affordable Care Act[1] as amended by the Health Care and Educa-
tion Reconciliation Act[2] (collectively referred to as the Affordable Care Act or “ACA”), the 
federal government has continued to release information aimed at clarifying and expanding 
XSRQ�WKH�RULJLQDO�������SDJHV�RI�FRGLÀHG�UHIRUP��$W� LWV�FRUH��$&$�VHHNV� WR�SURKLELW�KHDOWK�
insurers from denying coverage or refusing claims based on pre-existing conditions, expand 
Medicaid eligibility, subsidize insurance premiums, provide incentives for businesses to offer 
KHDOWKFDUH�EHQHÀWV��DQG�LQFUHDVH�VXSSRUW�IRU�PHGLFDO�UHVHDUFK�

As the implementation of these new programs, partnerships, preventative care measures, 
FRPSHWLWLRQV�DQG�JUDQWV�VWHDOV�KHDGOLQHV�GDLO\��$&$·V�UDPLÀFDWLRQV�XQGHUVFRUH�WKH�ZD\V�LQ�
which the Federal government has increased its presence in healthcare in an effort to ensure 
that the allocated trillion dollars in federal funding remains accountable. Arguments made 
by both critics and supporters of ACA have become all too familiar in the ongoing debates, 
with each side citing the nation’s growing economic crisis as a major factor in ACA’s future. 

Meanwhile, both patients and providers are unsure how to respond to this bevy of changes 
as they wait to discover what impact ACA may have on their coverage and bottom line. To 
IXHO�WKLV�JURZLQJ�ÀUH��ERWK�SDUWLHV�PXVW�UHPDLQ�LQ�KDUP·V�ZD\�ZKLOH�WKH\�HQGXUH�WKH�FROODWHUDO�
damage that seems set to accompany such dramatic restructuring of our system’s founda-
tions.
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How Did We Get Here?

Thanks largely to the media’s continued focus on the changes to our healthcare’s structure 
since the passage of ACA, it is easy to forget the importance of history in understanding 
the nation’s present day system.  For starters, it has grown exponentially, both in terms of 
coverage and cost.  In 1960 approximately 5.2 percent of the nation’s $526 billion gross do-
mestic product (“GDP”) went toward national healthcare expenditures (“NHE” or national 
healthcare expenditure accounts (“NHEA”)).[3] The NHE calculates total annual spending 
for healthcare in the United States (goods and services), in addition to total administrative 
spending each year, as well as the net cost of private health insurance, among other things.
[4]  By 2009, that same number had escalated to 17.6 percent of a $14.1 trillion GDP.[5]  NHE 
increased from $74.9 billion in 1970 to $2.5 trillion in 2009, or from $356 per capita to $8,086 
per capita.[6]  Such a rate of growth points to fundamental changes within the structure of 
healthcare itself, which may explain the difference between the $3.5 billion budget for the 
United States Department of Health and Human Services (“HHS”) in 1962 and the estimated 
$1.2 trillion projected for 2016.[7]

5HSUHVHQWLQJ�D�IXQGDPHQWDO�FRPSRQHQW�RI�IHGHUDO�KHDOWKFDUH�VSHQGLQJ�IRU�QHDUO\�ÀIW\�\HDUV�
is Medicare, the public health insurance program that has been both a source of political 
contention and a beacon of hope from which to gauge the changes in American health-
FDUH�DV�D�ZKROH�VLQFH�LW�ÀUVW�SDVVHG�LQ������DV�SDUW�RI�WKH�6RFLDO�6HFXULW\�$PHQGPHQWV��>�@��
0HGLFDUH�KDG�DV�LWV�RULJLQDO�IRFXV�LQGLYLGXDOV�VL[W\�ÀYH�\HDUV�RI�DJH�DQG�ROGHU�>�@�ZLWK�D�VLP-
ilar yet state-run program, Medicaid, addressing the medical needs of people with certain 
GLVDELOLWLHV�DQG�ORZ�LQFRPH�IDPLOLHV�>��@�$QG�\HW��DW�D�FRVW�RI���������SHU�EHQHÀFLDU\�LQ�������
Medicare has over the years grown to represent the backbone for the entire nation’s health-
FDUH�V\VWHP��ZKLFK�LV�D�IDU�FU\�IURP�LWV�KXPEOH�RULJLQV�DQG�LQLWLDO�FRVW�RI������SHU�EHQHÀFLDU\�
LQ������>��@��,QGHHG�������ÀJXUHV�VKRZ�WKDW�0HGLFDUH�FRQVXPHG������ELOOLRQ��RU����SHUFHQW�RI�
total NHE, creeping that much closer to the $801.2 billion (32 percent of total NHE) spent the 
same year on private health insurance.  Medicare kept its respectable lead over the $373.9 
billion (15 percent of total NHE) directed toward Medicaid and the $299.3 billion (12 percent 
of total NHE) from out-of-pocket spending.[12]

In 1967, for its 19.5 million enrollees, Medicare reimbursed hospital services (including inpatient 
care, skilled nursing facility services, home health agency services, and hospice services, (re-
ferred to today as Part A) the sum of $4.24 billion.[13]  For the 47.7 million Medicare enrollees 
LQ�������WKLV�ÀJXUH�LQFUHDVHG�WR������ELOOLRQ�>��@�)RU�SK\VLFLDQ�VHUYLFHV�DQG�RWKHU�KHDOWKFDUH
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needs that eventually came to comprise what is known today as Part B, the Medicare pro-
gram paid $1.27 billion in 1967 (for 17.9 million enrollees) and $154 billion by 2010 (for 44 million 
enrollees).[15]

Through the 1980s, physician compensation followed an upward trajectory more consistent 
ZLWK�LQÁDWLRQ�WKDQ�KHDOWKFDUH�>��@�HYHQ�LI�WKH�VORSH�RI�WKLV�HOHYDWLRQ�ZDV�QRW�DV�VWHHS�DV�WKH�
overall growth in Medicare payments.  Between 1982 and 1989, the average annual income 
for physicians increased by 24 percent to $155,800, with surgeons enjoying a 33 percent in-
crease to $220,500.[17]  The most recent information for a twelve-month period (2010) from 
the United States Department of Labor, Bureau of Labor Statistics estimated the mean annual 
wage at $189,480 for internists, $173,860 for family and general practitioners, and $225,390 for 
surgeons.[18]

The role of the modern hospital has also changed considerably over the last 20 years, as more 
and more facilities have had to struggle to keep their doors open.  According to the latest 
data published by CMS, in 1990 there were an estimated 6,552 hospitals (including short stay, 
critical access, and non-short stay facilities); by 2010 that number had dropped to 6,169,[19] 
a nearly six percent decrease in comparison to the 16 percent increase in Medicare enrollees 
during that same twenty year time period.[20]  The combined increase in utilization and de-
FUHDVH�LQ�QXPEHU�RI�KRVSLWDOV�LV�HVSHFLDOO\�VLJQLÀFDQW�LQ�&DOLIRUQLD��ZKHUH�KHDOWKFDUH�VSHQGLQJ�
has grown exponentially over time.  California’s population has continued to increase even 
as the number of hospitals statewide has decreased,[21] resulting in close to a 10 percent 
reduction in the number of hospital beds in California between 2002 and 2009.[22]

Even against such odds, hospitals have remained a major point of access to American 
healthcare, in large part because of the availability of their emergency departments.  The 
1986 Emergency Medical Treatment and Active Labor Act (“EMTALA”)[23] requires hospitals 
WR�SURYLGH�D�VSHFLÀHG�OHYHO�RI�FDUH�WR�DQ\RQH�SUHVHQWLQJ�IRU�HPHUJHQF\�PHGLFDO�WUHDWPHQW�
UHJDUGOHVV�RI�FLWL]HQVKLS�� OHJDO�VWDWXV��RU�DELOLW\�WR�SD\��RU�ULVN�WKH�LPSRVLWLRQ�RI�KHIW\�ÀQHV�RU�
even loss of participation in federal healthcare programs. As a result, the great bulk of re-
sponsibility for America’s uninsured has fallen to the nation’s hospitals, who must now shoulder 
approximately 60 percent of uncompensated medical care.[24]  Such a mandate to provide 
WUHDWPHQW�WR�WKH�XQLQVXUHG�ZHLJKV�KHDYLO\�RQ�IDFLOLWLHV�VWULYLQJ�WR�VWD\�DÁRDW�DPLG�DQ�RFHDQ�RI�
RIWHQ�FRQÁLFWLQJ�UHJXODWLRQV�
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In 2008 alone, uncompensated medical care in the United States approached an estimat-
ed $57 billion, of which nearly $43 billion was paid by federal, state, and local governments 
from funds earmarked for this very purpose through Medicare.  This included disproportionate 
share hospital (“DSH”) payments, indirect medical education (“IME”) payments, and Med-
icaid (including DSH payments and supplemental provider payments, for example).[25] Al-
though the Federal Government typically foots close to half of this annual bill, its contribution 
equals only 2 percent of federal healthcare spending yearly.[26]

,Q�DGGLWLRQ�WR�(07$/$·V�LQÁXHQFHV��$&$�FRQWDLQV�FHUWDLQ�PHFKDQLVPV�IRU�&06�WR�HYDOXDWH�
both patient satisfaction and hospital quality measures.  As a result, within the next few years 
hospitals may face a one percent reduction overall on Medicare payments under the Inpa-
tient Prospective Payment System (“IPPS”), as these funds are now earmarked to cover per-
formance bonuses. By 2015, hospitals that continue to show poor performance ratings will not 
only be excluded from this bonus pool, they will also face additional cuts in reimbursement.
[27]

2012 proved to be an interesting year now that the United States Supreme Court has con-
ÀUPHG�WKH�&RQVWLWXWLRQDOLW\�RI�$&$�>��@��:KLOH�LQWHUHVW�LQ�WKH�6XSUHPH�&RXUW·V�ODQGPDUN�GH-
cision, as well as the Presidential elections in the United States, served to keep  ACA in the 
limelight, it seems unlikely that any single action will put an end to the debate over health-
care reform.[29]  While speculating about the direction in which the majority will rule, it thus 
becomes increasingly important to pay particular attention to the dissenting opinion(s), as 
they may prove in the long run to be akin to a modern-day oracle concerning the future of 
reform.[30]

The Present Day Impact on Doctors and Hospitals

The proposed legislation creating the Medicare program initially sought to include an array 
of physician services as well as hospital care. Attempting to placate both sides of the partisan 
debate, legislators divided the Medicare program into a series of sections, each of which was 
WR�UHLJQ�RYHU�D�VSHFLÀF�DVSHFW�RI�KHDOWKFDUH���7KH�SURJUDP·V�FRUQHUVWRQH�ZDV�́ 3DUW�$�µ�ZKLFK�
SURYLGHG�KHDOWK�LQVXUDQFH�FRYHUDJH�IRU�TXDOLÀHG�LQGLYLGXDOV�UHTXLULQJ�KRVSLWDOL]DWLRQ�>��@�$V�
a concession to the demands of physician lobbying efforts and public fears, Congress then 
FUHDWHG�´3DUW�%�µ�D�VHW�RI�RSWLRQDO�EHQHÀWV�DGGUHVVLQJ�PHGLFDO�QHFHVVLWLHV� VXFK�DV�GRFWRU�
services, outpatient care, and home health maintenance.[32] Over the years, Congress has 
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FDUHIXOO\�GHÀQHG�WKH�WHUP�´KRVSLWDOµ�XQGHU�LWV�0HGLFDUH�SURJUDP>��@��ZKLOH�DW�WKH�VDPH�WLPH�
closely guarding the rates at which hospitals are reimbursed under the program. Although 
Part B did provide limited coverage for physician and other similar services, it imposed no 
restrictions on what physicians could charge, thereby creating a fundamental rift between 
doctors and hospitals, each now having different incentives in the way they approached the 
delivery of healthcare.[34]

Ironically, almost 50 years after the fact this rift has begun to come together under certain 
provisions within ACA.  Two years after Medicare was passed, it expanded the scope of cov-
erage under Part B to include additional services such as durable medical equipment, po-
diatric care, and outpatient physical therapy.[35]  The federal Government also extended 
Medicare eligibility to people under the age of 65 with certain long-term disabilities and oth-
ers with chronic kidney disease.[36]  The 1973 Health Maintenance Organization Act[37] cre-
ated a partnership of sorts between the Federal Government and certain healthcare provid-
ers, again changing the dynamic between hospitals and physicians by extending medical 
oversight authority to non-clinicians.

Perhaps the most dramatic change to Medicare since its formation was the creation of a 
FODVVLÀFDWLRQ�V\VWHP�GHVLJQHG�WR�VWDQGDUGL]H�SDWLHQW�FDUH�E\�GHYRWLQJ�D�VHW�SULFH�WR�D�JLYHQ�
procedure.  Known as the diagnosis-related group (“DRG”), this prospective payment system 
did away with reimbursing providers for the actual cost of their services, creating instead a 
predetermined rate per illness based on a patient’s diagnosis.[38] The introduction of the 
DRG system was in part responsible for an exodus of procedures that had traditionally been 
done in the hospital on an “inpatient” basis.  Relying on advances in medical technology, 
many hospitals began to bridge the gap between Part A and Part B by working with physi-
cians in outpatient facilities in an attempt to avoid whenever medically feasible the disparate 
reimbursement systems inherent in Parts A and B.[39]

Today’s healthcare structure favors a new dynamic, as ACA emphasizes performance as a 
PHDQV�WR�VDYH�PRQH\�DQG�LQFUHDVH�HIÀFLHQF\��UDWKHU�WKDQ�WKH�FRVW�EDVHG�LQLWLDWLYHV�WKDW�KDG�
traditionally been the hallmark of American health care.[40]  As such, it marks a dramatic 
shift in government policy as it relates to both regulation and funding.[41] While performance 
measures in healthcare have historically focused on individual clinicians rather than systems, 
ACA legislation now encourages the formation of accountable care organizations (“ACO”s), 
a concept designed to overhaul the nation’s health care system by implementing structures 
WKDW�PRQLWRU�WKH�TXDOLW\�DQG�HIÀFLHQF\�RI�HQWLUH�JURXSV��RI��PHGLFDO�SUDFWLWLRQHUV�LQ�DQ�HIIRUW�
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to assess performance and create standards for compensation. This Hospital Value-Based 
Purchasing Program is another step toward shifting the reimbursement infrastructure from the 
cost of services to improvements in patient health and performance.[42]

Such federal encouragements toward bundling[43] and the effects of these newly formed 
ACOs [44] may soon rule the day, providing comprehensive incentives for physicians and 
hospitals to realign in the interest of healthcare sustainability. Providing further motivation for 
hospitals and physicians to join forces, the federal government has recently eased up on the 
WUDGLWLRQDOO\�VWULFW�KHDOWKFDUH�UHJXODWRU\�IUDPHZRUN���,Q�DQ�LQLWLDO�VWHS��WKH�2IÀFH�RI�WKH�,QVSHF-
WRU�*HQHUDO�KDV�FODULÀHG� WKH� OLPLWHG� LPSOLFDWLRQV�RI�SK\VLFLDQ� VHOI�UHIHUUDO� ODZV�DQG� IHGHUDO�
DQWL�NLFNEDFN�VWDWXWHV�>��@��/LNHZLVH��WKH�)HGHUDO�7UDGH�&RPPLVVLRQ�KDV�FRQÀUPHG�WKDW�HQWU\�
into ACOs will not require a mandatory antitrust review, while at the same time creating an 
antitrust “safety zone” for ACOs approved by CMS.[46] Finally, the Internal Revenue Service 
has provided participation guidelines for charitable organizations without compromising any 
tax-exempt status.[47]

)URP�WKH�3DWLHQW·V�3RLQW�RI�9LHZ

:KLOH�WKH�)HGHUDO�*RYHUQPHQW�KDV�DWWHPSWHG�WR�FUHDWH�D�QHZ�V\VWHP�WKDW�ZLOO�ÀQDOO\�PHQG�
the rift that occurred in 1965, this does not necessarily mean that physicians and hospitals will 
HOHFW�WR�SOD\�LQ�WKH�VDPH�SURYHUELDO�VDQGER[��:KDW�LV�SHUKDSV�PRUH�VLJQLÀFDQW�LV�WKDW�VXFK�
new provisions within ACA do little to reassure patients that healthcare is headed in the right 
direction,[48] especially as the health insurance market has begun to spiral out of control well 
in advance of the 2014 effective date on certain restrictions.[49]

7KH�UHODWLRQVKLS�EHWZHHQ�KHDOWK�LQVXUDQFH�DQG�KHDOWK�FDUH�VSHQGLQJ�RYHU�WKH�SDVW�ÀIW\�\HDUV�
illustrates another potential reason as to why patients have yet to fully embrace healthcare 
reform in its most recent incarnation. Although out-of-pocket expenses made up close to 50 
percent of all national health expenditures in 1960, this same category plummeted to ap-
proximately 12 percent in 2009, due largely to the role that Medicare and Medicaid played in 
$PHULFDQ�KHDOWKFDUH�>��@��:KLOH�KLVWRULFDOO\�VXFK�LQÁXHQFH�WHQGHG�WR�ZRUN�LQ�D�SDWLHQW·V�EHVW�
LQWHUHVW��WKH�ODVW�ÀYH�\HDUV�KDYH�VKRZQ�D�GLVWXUELQJ�XSZDUG�WUHQG�LQ�WKH�DPRXQW�RI�PRQH\�
individuals and families have been forced to spend on healthcare insurance.[51]

http://craiggarner.com/publications/


 
 Winter Journal 2013
Craig B. Garner, Esq.

  28www.craiggarner.com © Copyright 2013  Craig B. Garner                                                              Table of Contents             

Further exacerbating the situation, in 2006 only 6 percent of covered workers in small compa-
nies (those consisting of 3-199 employees) chose to enroll in a high deductible plan of $2,000 
or more for individual coverage although by 2011 that number had increased to 28 percent.
[52]  Large companies (those consisting of 300 or more employees) saw a modest increase in 
�������RU�PRUH�KLJK�GHGXFWLEOH�SODQ�HQUROOPHQW�IURP�RQH�SHUFHQW�LQ������WR��ÀYH�SHUFHQW�LQ�
2011. Individuals enrolled in deductibles of $1,000 or more increased from 16percent in 2006 
WR����SHUFHQW�LQ������IRU�VPDOO�FRPSDQLHV��ZKLOH�ODUJH�ÀUPV�LQFUHDVHG�IURP���SHUFHQW�LQ������
to 22 percent in 2011.[53]  And while the average percentage of premiums paid by employ-
HHV�IRU�LQGLYLGXDO�DQG�IDPLO\�FRYHUDJH�UHPDLQHG�UHODWLYHO\�ÁDW�EHWZHHQ������DQG�������KROG-
ing between 26 percent and 30 percent for family coverage and between 14 percent and 
19 percent for individual coverage),[54] the actual amounts to be paid out of pocket proved 
anything but stable.  In 1999, the average premium for individual coverage was $2,196, but 
E\������WKDW�ÀJXUH�KDG�LQFUHDVHG�WR����������6LPLODUO\��IDPLO\�FRYHUDJH�DYHUDJHG��������LQ�
1999, but jumped to $15,073 by 2011.[55]

Reevaluating the Doctor/Patient Relationship

Healthcare has seen its fair share of shifts in strategic alliances over the years, as its structure 
KDV�EHHQ�IRUFHG�WR�DGDSW�WR�ÁXFWXDWLRQV�LQ�WKH�PDUNHWSODFH�DV�ZHOO�DV�UHSHDWHG�UHFDOLEUD-
tions of government regulations, including those pertaining to issues of reimbursement.[56] 
As the amount of money our nation spends on healthcare continues to increase at alarming 
rates, patients, doctors, and hospitals will most likely have greater struggles than before. This 
inherent disconnect between the changes in our healthcare system and the satisfaction of 
patients and providers leaves much to be desired and considered.[57]

To most Americans in the modern age, healthcare is considered a right rather than a privi-
lege, particularly when it comes to emergency medical care.  To date there is no prerequisite 
JUDQWLQJ�HQWLWOHPHQW�WR�LWV�EHQHÀWV�VDYH�WKDW�RI�8�6��FLWL]HQVKLS��DQG�HYHQ�WKH�KLJKHVW�OHYHO�RI�
neglect will not bar any claim to services.  But if health care remains a right that one cannot 
forfeit through abuse, who should be made responsible for picking up the tab?  In the past, 
WKH�EXVLQHVV�RI�KHDOWKFDUH�KDV�RIWHQ�RSHUDWHG�RXWVLGH�WKH�SDUDPHWHUV�RI�ÀVFDO�FRQVLGHUDWLRQ��
DQG�LW� LV�WKLV�ODFN�RI�ÀQDQFLDO�FRQWURO�WKDW�KDV�QRZ�FRPH�WR�WKUHDWHQ�KHDOWK�FDUH·V�YHU\�H[-
istence.  At its core, the new system proposed by reform seeks to address these inequities, 
recognizing that its survival relies on its sustainability.
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For healthcare reform to succeed, individuals must come to accept the harsh truth that the 
present path on which this country is headed may ultimately lead to the abolition of unre-
strained entitlement to care. Since the establishment of parameters that may one day lead 
to individual loss of this basic right is not presently up for consideration, now is the perfect op-
portunity for the creation of an alliance that recognizes not only our right to comprehensive 
care, but also our responsibility to ourselves and the system in which we trust. Mutual compro-
mise is our only hope for the resurrection of the doctor/patient relationship.

[1]      Pub. L. 111-148.
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[3]      United States Department of Commerce, Bureau of Economic Analysis; Centers for Medicare & Med-
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Hospital Incident Reporting Systems Do Not Capture Most Patient Harm, Department of Health and Human Ser-
YLFHV��2IÀFH�RI�WKH�,QVSHFWRU�*HQHUDO��-DQ����������2WKHU�IHGHUDO�DJHQFLHV�ZHUH�QR�PRUH�IRUWXQDWH�LQ�HVFDSLQJ�
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RI�+HDOWK�DQG�+XPDQ�6HUYLFHV��2IÀFH�RI�WKH�,QVSHFWRU�*HQHUDO��'HF���������7KH�2,*�KDV�DOVR�VHW�LWV�VLJKWV�RQ�WKH�
Medicare Recovery Audit Contractors (RACs) and Medicaid Integrity Contractors (MICs). Citing an abundance 
of inaccurate workload data and an overall lack of uniformity, the OIG criticized CMS once again for what the 
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60 Days to Pay – Has Medicare Reached the Point of No Return?

COMPLIANCE TODAY (a publication of the Health Care Compliance Association) (Sept. 2012)

,Q�)HEUXDU\�WKH�&HQWHUV�IRU�0HGLFDUH�	�0HGLFDLG�6HUYLFHV��´&06µ��FODULÀHG�DQ�RIW�TXRWHG�H[-
isting rule: Providers must return overpayments to Medicare within 60 days “after the date on 
ZKLFK�WKH�RYHUSD\PHQW�ZDV�LGHQWLÀHG�µ�RU�LQ�WKH�DOWHUQDWLYH��´WKH�GDWH�DQ\�FRUUHVSRQGLQJ�
cost report is due, if applicable.”[1]  For providers of any size, failure to report and return Medi-
care overpayments pursuant to these temporal requirements may result in potential liability 
under the Federal False Claims Act[2], resulting in substantial monetary penalties and the risk 
of being denied future claims for reimbursement.

Dating back to the American Civil War, the False Claims Act (FCA) has over time become 
the “primary litigative tool for combating fraud” for both federal and state governments.
[3] At its core, the FCA imposes liability on anyone who “knowingly presents, or causes to be 
presented, a false or fraudulent claim for payment or approval.”[4]  While most providers 
have worked within a similar time frame after identifying an overpayment, it appears that 
the statutory requirements under the 2010 Patient Protection and Affordable Care Act [5], as 
amended by the Health Care and Education Reconciliation Act[6] (collectively referred to 
as the Affordable Care Act or health care reform) were not enough.[7] In reaction, the Feb-
ruary 2012 regulations now leave nothing to chance, imposing upon the health care industry 
GHWDLOHG�GHÀQLWLRQV�ZLWK�QXPHURXV�H[DPSOHV�WR�DVVLVW�SURYLGHUV�LQ�GHWHUPLQLQJ�H[DFWO\�ZKHQ�
the 60-day clock begins.[8]

To ensure that the seriousness of its resolve is understood, the Federal Government plans to 
soon have the authority to enforce this 60-day requirement for overpayments that have oc-
curred up to 10 years in the past:

In § 401.305(g), we are proposing that overpayments must be reported and returned 
RQO\�LI�D�SHUVRQ�LGHQWLÀHV�WKH�RYHUSD\PHQW�ZLWKLQ����\HDUV�RI�WKH�GDWH�WKH�RYHUSD\-
ment was received.  We selected 10 years because this is the outer limit of the False 
Claims Act statute of limitations.  We believe that the proposed 10-year lookback pe-
riod is appropriate for several reasons.  First, we believe that providers and suppliers 
should have certainty after a reasonable period that they can close their books and 
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not have ongoing liability associated with an overpayment.  We also believe that 
the length of the lookback period is long enough to VXIÀFLHQWO\�IXUWKHU�RXU�LQWHUHVW�LQ�
ensuring that overpayments are timely returned to the Medicare Trust Funds.[9]

Held to a standard of actual knowledge or “reckless disregard or deliberate ignorance” for 
purposes of identifying an overpayment under the new regulations, CMS notes these new re-
quirements provide for “an incentive to exercise reasonable diligence to determine whether 
DQ�RYHUSD\PHQW�H[LVWV�µ>��@�RU�PRUH�VSHFLÀFDOO\��GLG�H[LVW�DW�DQ\�WLPH�ZLWKLQ�WKH�SDVW����\HDUV��
While this decade-long requirement may seem excessive in the context of accidental and 
XQLGHQWLÀHG�RYHUSD\PHQWV��HVSHFLDOO\�LQ�LQVWDQFHV�ZKHQ�WKH�SURYLGHU�ZDV�QRW�NQRZLQJO\�DW�
fault, it is an essential component in the arsenal of the U.S. Department of Health and Human 
Services (HHS), and factors highly in its $1.2 trillion projected budget for 2016.[11] Though at 
ÀUVW�JODQFH�WKH\�PD\�VHHP�KHDY\�KDQGHG��VXFK�WRROV�KDYH�JURZQ�IURP�WKH�QHFHVVLW\�LQKHUHQW�
in dealing with the oversight of national health expenditures (NHE) that have reached $2.5 
trillion as of 2009.[12]

In the current climate of health care reform, providers would be wise to embrace industry in-
QRYDWLRQV�GHVLJQHG�WR�LPSURYH�XSRQ�RYHUDOO�LQWHJULW\��HIÀFLHQF\�DQG�SHUIRUPDQFH��HVSHFLDO-
ly since the same infrastructure with its 21st century precision may help to identify unintention-
al overpayments dating as far back as 2002. Federal encouragements toward bundling[13] 
and the Medicare Shared Savings Program[14], more commonly referred to as accountable 
care organizations or ACOs, offer opportunities for providers to keep up with these mounting 
regulatory burdens just as the national push toward electronic health records reaches “stage 
two.” What remains to be seen is how many of the nation’s estimated 6,100 hospitals[15] will 
embrace ACOs, with their multi-million dollar price tag, and be willing to dive into the 455 
SDJHV�RI�FRGLÀHG�´6WDJH�7ZRµ�UHTXLUHPHQWV�>��@�3HUKDSV�WKH�EHWWHU�TXHVWLRQ�LV�KRZ�PDQ\�RI�
WKHVH�VDPH�KRVSLWDOV�KDYH�VDWLVÀHG�WKH�PHDQLQJIXO�XVH�UHTXLUHPHQWV�IURP�6WDJH�2QH�

Of course, the Federal Government and its record-breaking enforcement efforts stand ready 
WR�DGGUHVV�DQ\�LQGXVWU\�UHVLVWDQFH��,Q�LWV������ÀVFDO�\HDU>��@��WKH�'HSDUWPHQW�RI�-XVWLFH�SUR-
cured settlements and judgments in its civil fraud division in excess of $3 billion. Capping the 
largest three-year streak in the department’s history at a total of $8.7 billion since January 
2009,[18] the Federal Government owes its recent success in part to a strategic alliance with 
EHQHÀFLDULHV�>��@� � ,Q�1RYHPEHU�������++6�DQQRXQFHG�D����PLOOLRQ�DZDUG�IURP�&06�WR�6H-
nior Medicare Patrol (“SMP”) programs designed to tackle fraud by increasing awareness of 
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0HGLFDUH�EHQHÀFLDULHV�DQG�HQDEOLQJ�WKHP�WR�VSRW�0HGLFDUH�IUDXG�VRRQHU��7KH�2,*�KDV�HYHQ�
focused its attention on hospitals and the need to improve internal reporting systems to iden-
tify patient harm, the outcomes were disturbing:

Hospital staff did not report 86 percent of events to incident reporting systems, partly 
because of staff misperceptions about what constitutes patient harm. Of the events 
H[SHULHQFHG�E\�0HGLFDUH�EHQHÀFLDULHV�GLVFKDUJHG� LQ�2FWREHU�������KRVSLWDO� LQFL-
dent reporting systems captured only an estimated 14 percent. In the absence of 
FOHDU�HYHQW�UHSRUWLQJ�UHTXLUHPHQWV��DGPLQLVWUDWRUV�FODVVLÀHG����SHUFHQW�RI�XQUHSRUW-
ed events as either events that staff did not perceive as reportable (62 percent of all 
events) or that staff commonly reported but did not report in this case (25 percent).
[20]

(DUO\�DGRSWHUV�RI�WKH�ÀQHVW�WHFKQRORJLFDO�DGYDQFHV�WKH�LQGXVWU\�KDV�WR�RIIHU�PD\�DYRLG�WKH�
looming threat of health care’s newest, most ominous acronyms:  RACs, MACs, MICs and 
ZPICs. Under the aegis of the Medicare Prescription Drug, Improvement, and Modernization 
Act (MMA)[21], Congress directed HHS to conduct a three-year demonstration program us-
ing Recovery Audit Contractors (“RACs”) to detect and correct improper payments within 
Medicare. By all government accounts, the original RAC demonstration program was suc-
cessful, ending with more than $1.03 billion recovered. According to CMS, approximately 96% 
of these payments were overpayments collected from providers (85% of which were collect-
ed from hospital providers), and the remaining 4% were underpayments.

7KH�'HÀFLW�5HGXFWLRQ�$FW�RI�������'5$�>��@��WRRN�WKH�SDUWQHUVKLS�EHWZHHQ�WKH�&06�DQG�WKH�
States to a new level by introducing RAC-like audits for Medicaid.  The Medicaid Integrity 
Program (MIP) offers a unique opportunity to identify, recover and prevent inappropriate 
Medicaid payments.  Medicaid Integrity Contractors (“MICs”) work with CMS to carry out 
this program.  It is also designed to support the efforts of State Medicaid agencies through a 
combination of oversight and technical assistance.

Recently introduced Medicare Administrative Contractors (MACs) conduct medical reviews 
to prevent improper payment of inpatient hospital claims, while Zone Program Integrity Con-
tractors (ZPICs) look at billing trends and patterns in an attempt to uncover Medicare fraud 
DQG�LQHIÀFLHQFLHV��&06�KDV�RUJDQL]HG�WKH�VHYHQ�MXULVGLFWLRQDO�]RQHV�IRU�=3,&V�WR�FRPSRUW�ZLWK�
the multiple MAC jurisdictions, hoping that ZPICs will assist in preserving the integrity of Medi-
care.[23]
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There is a certain degree of irony in the fact that the nation’s preeminent health care system, 
which was originally designed to protect America’s aging population, may end up killing the
very infrastructure from which it has sprung. In April 1959, the U.S. Department of Health, Edu-
FDWLRQ��DQG�:HOIDUH��´+(:µ��ÀUVW�UDLVHG�WKH�IXQGDPHQWDO�TXHVWLRQ�WKDW�UHPDLQV�XQDQVZHUHG�
53 years later, as health care reform enters its third year:

The rising cost of medical care, and particularly of hospital care, over the past de-
cade has been felt by persons of all ages. Older persons have larger than average 
medical care needs.  As a group they use about two-and-a-half times as much gen-
eral hospital care as the average for persons under age 65, and they have special 
need for long term institutional care. Their incomes are generally considerably lower 
WKDQ�WKRVH�RI�WKH�UHVW�RI�WKH�SRSXODWLRQ��DQG�LQ�PDQ\�FDVHV�DUH�HLWKHU�À[HG�RU�GHFOLQ-
ing in amount. They have less opportunity than employed persons to spread the cost 
burden through health insurance. A larger proportion of the aged than of other per-
sons must turn to public assistance for payment of their medical bills or rely on “free” 
care from hospitals and physicians. Because both the number and proportion of old-
er persons in the population are increasing, a satisfactory solution to the problem of 
paying for adequate medical care for the aged will become more rather than less 
important. In our society the existence of a problem does not necessarily indicate 
that action by the Federal Government is desirable. The basic question is: Should the 
Federal Government at this time undertake a new program to help pay the costs of 
hospital or medical care for the aged, or should it wait and see how effectively pri-
vate health insurance can be expanded to provide the needed protection for older 
persons?[24]

%HIRUH� 0HGLFDUH�� IHGHUDO� IXQGV� ÁRZHG� DFURVV� WKH� QDWLRQ� DV� VWDWHV� PDGH� PXFK�QHHGHG�������
disbursements consistent with Congressional requirements. In many ways Medicare’s prede-
cessor, the Hospital Survey and Construction Act (the “Hill Burton Act”), forced communities 
and their local hospitals (many of which were doctor owned at the time) to work together, 
pooling these government grants as well as their own resources and equipment in order to 
stay in business.[25]

At the time, providers viewed this infusion of capital in the context of communities, rather than 
individual hospitals. If a local hospital needed new equipment, its leadership went to other 
QHDUE\�IDFLOLWLHV�RU�WKH�FRPPXQLW\�DV�D�ZKROH�WR�ÀOO�WKH�JDS��DQG�FROOHFWLYHO\�WKHVH�LQVWLWXWLRQV�
could share in the federal funds disbursed under the aforementioned Act.[26] In many ways, 
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1965 found Medicare leaving the totality of America’s hospitals as isolated as critical access 
hospitals appear today, gradually eliminating the ability for sharing clinical resources, at least 
to the extent an expectation of compensation was concerned.

In the past, it was initially America’s rural hospitals that predicted Medicare’s prospective 
payment system would be its ultimate demise. In a statement by Republican Congressman 
Norman D. Shumway from California: “One area of particular concern is the impact of the 
prospective payment system on rural hospitals.  Such hospitals have frequently complained 
WKDW�WKH�SURVSHFWLYH�SD\PHQW�V\VWHP�GRHV�QRW�DFFXUDWHO\�UHÁHFW�WKH�LQFUHDVHG�KRVSLWDO�PDU-
NHW�EDVNHW�VLQFH�>ÀVFDO�\HDU@������µ��&RQJUHVVPDQ�6KXPZD\�QRWHG�WKDW�PDQ\�H[SHUWV�LQ�WKH�
industry concluded “with chilling thought that if inadequate Medicare reimbursement is al-
lowed to continue, hospitals will be forced to go out of business, jeopardizing the health care 
– and economic stability – of rural America.”[27]

7ZHQW\�ÀYH�\HDUV�ODWHU��0HGLFDUH�ÀQGV�LWVHOI�JRLQJ�WKURXJK�D�WUDQVIRUPDWLRQ�WKDW�ULYDOV�WKH�LP-
pact of its formal introduction on the existing health care structure in 1965, and not just rural 
and community hospitals, but also some of their larger, urban counterparts, still wait on “life 
support” across the nation. Medicare may not bear the ultimate blame over the decades, 
but the ways in which the program has served as a weathervane for the health care industry 
make it an easy target.  Moreover, the Federal Government’s recent well-publicized deter-
mination to eliminate health care fraud and waste has sent a message to the industry, and 
FODULÀFDWLRQ�RI�WKH����GD\�RYHUSD\PHQW�UHLPEXUVHPHQW�UHTXLUHPHQW�XQGHUVFRUHV�WKH�VSHHG�
with which the OIG intends to deliver its message.

Unfortunately, health care has never been known for responding quickly to problems.  This lat-
est cluster of fraud and abuse regulations, combined with the nationwide push toward reim-
bursement based upon performance rather than cost does not bode well for smaller facilities 
(rural and community hospitals). Indeed, a hospital’s chance of survival in Medicare’s new 
world may ultimately depend on the sophistication and implementation of its core systems, 
both technical and practical, with little room for error.  In this vein, Medicare’s Hospital Val-
ue-Based Purchasing Program may create a disadvantage for freestanding community and 
UXUDO�KRVSLWDOV�WKDW�ODFN�WKH�UHVRXUFHV�RI�ODUJHU��EHWWHU�IXQGHG�LQVWLWXWLRQV��PDNLQJ�LW�GLIÀFXOW�IRU�
them to both implement and monitor the components established by Medicare to be eligible 
for reimbursement based on quality and performance.
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7HFKQRORJ\�PD\�LQ�WKH�ORQJ�UXQ�SURYLGH�DQ�RSSRUWXQLW\�WR�OHYHO�WKH�SOD\LQJ�ÀHOG��EXW�VXFK�LP-
plementations in health care can run years behind practical advances. For example, though 
both the Federal Government and California have recognized telemedicine as a way to 
reverse the declining health of the rural health system, such recognition occurred well over 
a decade ago,[28] and existing laws governing telemedicine today are still not entirely “hos-
pital friendly.”[29] Such hindrances are especially important in today’s world of electronic 
health records, where straddling the fence between harmless information and sensitive data 
is no longer an easy task, and the repercussions for the slightest transgression can be severe.
[30]

Even as technology provides opportunities, corresponding HIPAA violations can be devastat-
ing. If a provider had no prior knowledge that a HIPAA violation occurred, the civil penalty 
may range from $100 to $25,000 for each violation.[31] When a HIPAA violation has been due 
to reasonable cause, the civil penalty may range from $1,000 to $100,000.[32] In the case of 
a willfully negligent HIPAA violation, the penalty may range from $10,000 to $250,000.[33] In 
fact, HHS may impose cumulative penalties for all violations “of identical requirement or pro-
KLELWLRQ�GXULQJ�D�FDOHQGDU�\HDU�µ�XS�WR������������>��@��$QG�ÀQDOO\��LQ�WKH�FDVH�RI�DQ�´LQWHQW�
WR�VHOO��WUDQVIHU��RU�XVH�LQGLYLGXDOO\�LGHQWLÀDEOH�KHDOWK�LQIRUPDWLRQ�IRU�FRPPHUFLDO�DGYDQWDJH��
personal gain, or malicious harm, the penalty may not exceed $250,000, imprisonment up to 
10 years, or both.”[35]

The systemic problems facing the Medicare system today should not be underestimated, es-
pecially when escalating health care expenses threaten the system’s future sustainability.  In-
stitutional survival, however, is also an undeniably critical component in the delivery of health 
FDUH��HVSHFLDOO\� LI� IXWXUH�0HGLFDUH�EHQHÀFLDULHV� LQWHQG� WR�DFFHVV� WKH�KHDOWK�FDUH�VHUYLFHV�
to which they are entitled under any Federal health program.  Fully understanding the alter-
native deviates slightly from tenets of medicine and science, and perhaps is better phrased 
by philosopher George Berkeley:  “But, say you, surely there is nothing easier than for me to 
imagine trees, for instance, in a park [...] and nobody by to perceive them. [...] The objects of 
sense exist only when they are perceived; the trees therefore are in the garden [...] no longer 
than while there is somebody by to perceive them.”[36]
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[1]      42 U.S.C. § 1320a-7k(d)(2).

[2]      42 U.S.C. § 1320a-7k(d)(3).

[3]       United States v. Boeing Co., 9 F.3d 743, 745 (9th Cir. 1993) (quoting Senate Judiciary Committee, False 
Claims Amendments Act of 1986, S. Rep. No. 345 (1986), reprinted in 1986 U.S.C.C.A.N. 5266).

[4]        31 U.S.C. § 3729(a)(1)(A).

[5]        Pub. L. 111-148. 

[6]        Pub. L. 111-152.

[7]        See Section 6402(a) of the Affordable Care Act, entitled “Reporting and Returning of Overpayments.”

[8]        77 Fed. Reg. 9179, 9181-82 (Feb. 16, 2012).

[9]     Id. at 9184. The proposed regulations offer several examples to assist providers in understanding when an 
RYHUSD\PHQW�KDV�EHHQ�LGHQWLÀHG��LQFOXGLQJ�WKH�GLVFRYHU\�RI�DQ�H[FOXGHG�LQGLYLGXDO�SURYLGLQJ�VHUYLFHV�RQ�EH-
half of the provider, the fact that a patient death occurred prior to the serve date on a claim, or in the instance 
of an internal audit that uncovers an overpayment, id. at 9182, at any time within the past ten years.  Id. at 9184.

[10]      Id. at 9182.
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[12]      See Micah Hartman, Anne Martin, Olivia Nuccio, Aaron Catlin, Health Spending Growth at a Historic Low 
in 2008, 29, No. 1 Health Affairs 147-48 (Jan. 2010) (citing Centers for Medicare & Medicaid Services, National 
KHDOWK�H[SHQGLWXUH�DFFRXQWV��GHÀQLWLRQV��VRXUFHV��DQG�PHWKRGV�XVHG�LQ�WKH�1+($�������

[13]    See Affordable Care Act § 3023.

[14]    See 42 C.F.R. Part 425.

[15]   In 1990 there existed an estimated 6,522 hospitals (including short stay, critical access, and non-short stay 
facilities), whereas by 2010 that number had dropped to 6,169, a nearly 6% decrease in comparison to the 16% 
increase in Medicare enrollees during that same twenty year time period. See Centers for Medicare & Medic-
DLG�6HUYLFHV��2IÀFH�RI�WKH�$FWXDU\��7KH�FRPELQHG�LQFUHDVH�LQ�XWLOL]DWLRQ�DQG�GHFUHDVH�LQ�QXPEHU�RI�KRVSLWDOV�LV�
HVSHFLDOO\�VLJQLÀFDQW�LQ�&DOLIRUQLD��ZKHUH�KHDOWK�FDUH�VSHQGLQJ�KDV�JURZQ�H[SRQHQWLDOO\�RYHU�WLPH��&DOLIRUQLD·V�
population has continued to increase even as the number of hospitals statewide has decreased, resulting in 
close to a 10% reduction in the number of hospital beds in California between 2002 and 2009. See, e.g., Hsia, 
Renee Y., M.D., Factors Associated with Closures at Emergency Departments in the United States, 305 (19) JAMA 
1978 (May 18, 2011) (noting that emergency department visits in the U.S. have increased by as much as 30%).

[16]   77 Federal Register 13697 (Mar. 7, 2012).
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[18]   Justice Department Recovers $3 Billion in False Claims Act Cases in Fiscal Year 2011, U.S. Department of 
-XVWLFH��2IÀFH�RI�3XEOLF�$IIDLUV��'HF������������

[19]     In May 2009, the DOJ and HHS created the Health Care Fraud Prevention and Enforcement Action 
Team (HEAT).  See Attorney General Holder and HHS Secretary Sebelius Announce New Interagency Health 
Care Fraud Prevention and Enforcement Action Team, HHS Press Release (May 20, 2009).  For years 2010 and 
2012, HHS’ discretionary budget for health care fraud and abuse control was $311 million and $581 million, re-
spectively.  This $270 million increase in discretionary funding was designed to save $10.3 billion over ten years 
by preventing and prosecuting health care fraud. HHS’ mandatory funding through the Health Care Fraud and 
Abuse Control (HCFAC) account is $6.5 billion between 2012 and 2016. See HHS Budget, 2011.

[20]      Hospital Incident Reporting Systems Do Not Capture Most Patient Harm, Department of Health and Hu-
PDQ�6HUYLFHV��2IÀFH�RI�WKH�,QVSHFWRU�*HQHUDO��-DQ��������

[21]     Pub. L. 198-173.

[22]     Pub. L. 109-171.

[23]      See, e.g., Reporting Issues Hinder CMS Oversight of Program Integrity Contractors, 44 Gov’t Contractor ¶ 
384 (Nov. 22, 2011).

[24]     U.S. Department of Health, Education, and Welfare (Apr. 1959) (emphasis added).

[25]    See generally Hochban, Jacquelyn, The Hill Burton Program and Changes in Health Services Delivery, 
Inquiry 8 (Spring 1981); Lave, Judith R., The Hospital Construction Act: 1948-1973 (American Enterprise Institute for 
Public Policy Research 1974).

[26]      See generally id.

[27]     Prepared statement of Representative Norman D. Shumway to the Honorable Edward R. Roybal, Chair-
man of the House Committee on Aging (1987).

[28]   See Roberts, Ann David, Telemedicine: The Cure for Central California’s Rural Health Care Crisis? 9 San 
Joaquin Agric. L. Rev. 141 (1999).

[29]      California law, for example, has numerous obstacles with which providers must comply before employ-
ing the technology of telemedicine.  Section 2209.5(c) of the California Business and Professions Code provides:

Prior to the delivery of health care via telemedicine, the health care practitioner who has ultimate 
authority over the care or primary diagnosis of the patient shall obtain verbal and written informed 
consent from the patient or the patient’s legal representative. The informed consent procedure shall 
ensure that at least all of the following information is given to the patient or the patient’s legal repre-
sentative verbally and in writing:  (1) The patient or the patient’s legal representative retains the option 
to withhold or withdraw consent at any time without affecting the right to future care or treatment nor 
ULVNLQJ�WKH�ORVV�RU�ZLWKGUDZDO�RI�DQ\�SURJUDP�EHQHÀWV�WR�ZKLFK�WKH�SDWLHQW�RU�WKH�SDWLHQW·V�OHJDO�UHS-
resentative would otherwise be entitled.  (2) A description of the potential risks, consequences, and 
EHQHÀWV�RI�WHOHPHGLFLQH�������$OO�H[LVWLQJ�FRQÀGHQWLDOLW\�SURWHFWLRQV�DSSO\������$OO�H[LVWLQJ�ODZV�UHJDUG-
ing patient access to medical information and copies of medical records apply. (5) Dissemination 
RI�DQ\�SDWLHQW�LGHQWLÀDEOH�LPDJHV�RU�LQIRUPDWLRQ�IURP�WKH�WHOHPHGLFLQH�LQWHUDFWLRQ�WR�UHVHDUFKHUV�RU�
other entities shall not occur without the consent of the patient.
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[30]   See, e.g., Cal. Bus. & Prof. Code § 2290(f) (“The failure of a health care practitioner to comply with this 
section [2290] shall constitute unprofessional conduct.”).

[31]      42 U.S.C. § 1320d-5(a)(3)(A).

[32]     42 U.S.C. § 1320d-5(a)(3)(B).

[33]     42 U.S.C. § 1320d-5(a)(3)(C).

[34]      42 U.S.C. § 1320d-5(a)(3)(D).

[35]      42 U.S.C. § 1320d-6(b).

[36]     George Berkeley, A Treatise Concerning the Principles of Human Knowledge (1734).
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5HGHÀQLQJ�WKH�9DOXDWLRQ�0HWKRGV�RI�0RGHUQ�'D\�+RVSLWDO�&DUH

NY HEALTH LAW JOURNAL, Vol. 17, No. 3 (Summer/Fall 2012)

Due to the sensitive nature of the industry it services, the American hospital must rightfully 
operate under copious federal and state regulations, in addition to volumes of rules and ordi-
nances established by separate, non-governmental entities. Though policing policies such as 
DFFUHGLWDWLRQ��FHUWLÀFDWLRQ�DQG�SHULRGLF�UHYLHZ�FRPH�IURP�D�YDULHW\�RI�ERWK�SXEOLF�DQG�SUL-
vate sources, the goal is generally consistent: develop uniform standards to ensure that hos-
pitals in the U.S. operate at an acceptable safety level while delivering quality patient care.

The Many Paths to Accreditation

Though its primary function is without question the delivery of accurate and effective medical 
treatment, health care is also big business.[1] In an attempt to promote constant vigilance 
among America’s hospitals, any one institution may be subject to accreditation review at 
any time from private, non-governmental organizations such as the Joint Commission,[2] the 
Healthcare Facilities Accreditation Program (HFAP),[3] Accreditation Commission for Health 
Care (ACHC),[4] Community Health Accreditation Program (CHAP),[5] the Compliance 
Team, Inc.,[6] Healthcare Quality Association on Accreditation (HQAA),[7] or DNV Health-
care, Inc. (DNV),[8] among others.[9]

By and large, each private entity governs through its own set of rules.  For example, the Joint 
Commission surveys hospitals by following more than 276 standards and reviewing 1,612 ele-
ments of performance.  HFAP does largely the same thing pursuant to its 1,100 or more indi-
vidual standards.  Focusing on home medical equipment as well as durable medical equip-
ment, prosthetics, orthotics and supplies (“DMEPOS”), HQAA has developed a review process 
consistent with federal standards.[10]

Hospital Accreditation and the Joint Commission

6KRXOG�D�KRVSLWDO�ZLVK�WR�WUHDW�0HGLFDUH�EHQHÀFLDULHV��ZLWK�WKH�H[SHFWDWLRQ�RI�SD\PHQW���LW�
PXVW�ÀUVW�HQWHU�LQWR�D�SURYLGHU�DJUHHPHQW�ZLWK�0HGLFDUH��$V�D�FRQGLWLRQ�SUHFHGHQW�WR�VXFK�
participation, hospitals must meet certain requirements established by the Social Security
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Act[11] or imposed by the Secretary of the Department of Health and Human Services (HHS), 
more commonly referred to as “conditions of participation” (CoPs)[12].  Hospitals can satisfy 
WKLV�VWDWXWRU\�UHTXLUHPHQW�E\�FHUWLÀFDWLRQ�WKURXJK�D�VWDWH�DJHQF\��RU�DOWHUQDWLYHO\�WKH�SURYLG-
er can seek “accreditation by an approved national accreditation organization that all ap-
plicable Medicare conditions are met or exceeded.”[13] The federal government recognizes 
WKH�-RLQW�&RPPLVVLRQ�²�DV�ZHOO�DV�FHUWDLQ�RWKHU�RUJDQL]DWLRQV�WKDW�KDYH�EHHQ�FRQÀUPHG�DV�
capable of providing appropriate oversight – as a national accreditation program for hospi-
tals participating in Medicare or Medicaid.[14]

)RUPHG� 'HFHPEHU� ���� ������ DV� DQ� LQGHSHQGHQW�� QRQ�SURÀW� HQWLW\�� WKH� -RLQW� &RPPLVVLRQ�
(known until 2007 as the Joint Commission on Accreditation of Hospitals) began as a col-
laboration between the American College of Physicians, the American Hospital Association, 
the American Medical Association, the Canadian Medical Association, and the American 
College of Surgeons.[15]  The Joint Commission started its process of administering hospital 
accreditations in January 1953, evolving over the years from a one-page set of requirements 
in 1919 (known as “The Minimum Standard”) to a 152-page manual for standards in 1970 
(known as the 1970 Accreditation Manual for Hospitals)[16] to the approximately 500-page 
manual that exists today.[17]

The Joint Commission provides the following mission statement for the organizations with which 
it partners:  “To continuously improve health care for the public, in collaboration with other 
stakeholders, by evaluating health care organizations and inspiring them to excel in providing 
safe and effective care of the highest quality and value.”[18]  As with all acute care hospital 
DFFUHGLWDWLRQ�HQWLWLHV�>��@�WKH�-RLQW�&RPPLVVLRQ�PXVW�FRQÀUP�WKDW�WKHVH�SURYLGHUV�PHHW�VSH-
FLÀF�DQG�H[WHQVLYH�FULWHULD�VHW�IRUWK�E\�WKH�IHGHUDO�JRYHUQPHQW�>��@

As part of the rigorous set of standards reviewed in any hospital survey, the Joint Commission 
integrates performance measures in hospital accreditation oversight through its ORYX® initia-
tive (a term unique to the Joint Commission). First deployed by the Joint Commission in 1997, 
ORYX core measure data are among the key data elements included in the Joint Commis-
sion’s focus on improvement.[21] In its original form, ORYX had no industry standard detailing 
the type or amount of data hospitals should collect, and in fact more hospitals initially resisted 
than participated in this approach. Today, however, this institutionalized method for garner-
ing information based on quality measures is a federal requirement, and the Joint Commis-
sion now accumulates data from hospitals for approximately 60 different inpatient measures.
[22]  Moreover, not only does the federal government penalize hospitals for non-compliance,
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the 2010 Patient Protection and Affordable Care Act (PPACA)[23] may soon emphasize qual-
ity and performance as the core foundation of health care’s future reimbursement structure.
[24]

,Q�1RYHPEHU�������WKH�-RLQW�&RPPLVVLRQ�RXWOLQHG�D�ÀYH�\HDU�SODQ�WR�FRQWLQXH�LWV�PRQLWRULQJ�
of the changing health care climate as the organization addresses areas for improvement:

��5HÀQHPHQW�RI�WKH�SURFHVV�IRU�HOHFWURQLF�UHFHLSW�RI�KLJK�TXDOLW\�VWDQGDUGL]HG�SHU-
formance measure data that cover all aspects of care delivery within and across the 
various types of health care organizations (e.g., hospitals, long term care, home care, 
HWF�����$SSURDFKHV�WR�UHÀQLQJ�WKLV�SURFHVV�ZLOO�LQFOXGH�H[SORUDWLRQ�RI�WKH�SRWHQWLDO�WR�
expand the capability of the electronic health record to capture measured data as a 
byproduct of the health care delivery process.

• Expansion of the scope of measure sets available for selection by health care or-
ganizations.  This includes increasing the complement of measure sets for hospitals to 
provide a broader menu for measure selection.   

• Creation of sophisticated applications of measurement data use for accreditation, 
accountability and public reporting purposes.

• Coordination of data demands and prioritization of critical measurement areas by 
the various public and private sector entities to minimize data collection burden and 
eliminate redundancies for health care organizations, while maximizing the consisten-
cy and usefulness of the data.  Coordination activities will focus on the amalgamation 
of data demands by large national entities including CMS, the QIOs, NQF, AHRQ, IOM 
and others.

• Continued, proactive support for the leadership role of the National Quality Forum 
LQ�WKH�LGHQWLÀFDWLRQ�RI�QDWLRQDO�PHDVXUHPHQW�REMHFWLYHV�DQG�WKH�HVWDEOLVKPHQW�RI�D�
long-term collaborative relationship.

• Continued proactive support for, and participation in, the work of the Hospital Qual-
ity Alliance, the AQA, and their combined efforts to harmonize these activities.[25]
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Contemporary Performance Standards in the Context of Modern Health Care

Today, the Joint Commission requires hospitals to collect and submit certain data that falls 
under its “core measure sets,” including but not limited to heart attacks and heart failure, 
pneumonia, and the Joint Commission’s Surgical Care Improvement Project.  Last month, the 
Joint Commission released its Annual Report on Quality and Safety entitled Improving Amer-
ica’s Hospitals (the “Report”) as a means to showcase the commendable achievements of 
KRVSLWDOV�LGHQWLÀHG�E\�WKH�-RLQW�&RPPLVVLRQ�DV�´7RS�3HUIRUPHUV�RQ�.H\�4XDOLW\�0HDVXUHV�µ�DV�
well as to provide a comprehensive analysis on how those hospitals accredited by the Joint 
Commission fared for all measures.[26]

Joint Commission accountability measures connect evidence based care with positive pa-
tient results.  The Joint Commission contends that implementation is more effective when it 
relates to certain programs wherein the public or even an outside regulatory agency holds 
the provider accountable, similar to the proposed federal regulations for value-based pur-
chasing.[27]  The Joint Commission has established four criteria in assessing the success of 
these evidence based examples, including:

Research:� 6WURQJ� VFLHQWLÀF� HYLGHQFH� GHPRQVWUDWHV� WKDW� SHUIRUPLQJ� WKH� HYL-
dence-based care process improves health outcome (either directly or by reducing 
risk of adverse outcomes).

Proximity: Performing the care process is closely connected to the patient outcome; 
there are relatively few clinical processes that occur after the one that is measured 
and before the improved outcome occurs.

Accuracy: The measure accurately assesses whether or not the care process has ac-
tually been provided.  That is, the measure should be capable of indicating whether 
WKH�SURFHVV�KDV�EHHQ�GHOLYHUHG�ZLWK�VXIÀFLHQW�HIIHFWLYHQHVV�WR�PDNH�LPSURYHG�RXW-
comes likely.

No Adverse Effects: Implementing the measure has little or not chance of inducing 
unintended adverse consequences.[28]

The tables in Appendix A summarize the Report in three areas:  (1) heart attack care ac-
countability composite[29]; (2) pneumonia care accountability composite[30]; and (3) joint
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replacement, just one example contained within the surgical care accountability composite.
[31] These tables show a steady increase in the care measure results (the “Care Composite”) 
for each medical condition and surgical procedure.

:KHQ�WDNHQ�DW�IDFH�YDOXH�LQ�UHODWLRQ�WR�WKH�H[DPSOHV�VHW�IRUWK�LQ�$SSHQGL[�$��LW�LV�GLIÀFXOW�WR�
ÀQG�IDXOW�ZLWK�WKH�5HSRUW�DQG�WKH�ZD\V�LQ�ZKLFK�KRVSLWDOV�KDYH�LPSURYHG�WKH�GHOLYHU\�RI�FDUH�
in these areas.[32]  And yet, while viewing these successes in the context of health care in its 
WRWDOLW\�GRHV�QRW�LQ�LWVHOI�XQGHUFXW�WKH�5HSRUW�DQG�LWV�VLJQLÀFDQFH�DV�D�PHDQV�WR�JDXJH�WKH�
effectiveness of the accreditation process, it does portray somewhat of a different image.

The United States spent an estimated $2.6 trillion on national health in 2010 (17.6 percent of 
WKH�8�6��*'3��>��@� �6RPH�HVWLPDWHV�H[SHFW�WKLV�ÀJXUH�WR�EH�DV�KLJK�DV�������WULOOLRQ�E\������
(nearly 20% of the U.S. GDP).[34] Singling out the nation’s biggest spender, trends in Califor-
nia are of special concern as health care expenses continue to grow steadily along with the 
state’s population, even though California lost approximately 10% of its hospital beds be-
tween 2002 and 2009.[35]

While few dispute the statistical information proving that we as a nation spend more on 
health care every year, the nexus between health care spending and actual revenue trends 
FDOOV�LQWR�TXHVWLRQ�WKH�VXVWDLQDELOLW\�RI�D�V\VWHP�WKDW�ÀQGV�LWVHOI�ORFNHG�LQWR�D�VHOI�SHUSHWXDWLQJ�
spending binge in its bid for survival.

A Comparison Between the Report and Correlating Medicare DRGs

With respect to tables 1 and 2 in Appendix A (heart attack care measure results), the Joint 
Commission’s Care Composite was compared with the Medicare diagnostic related groups 
(DRGs) information in 2006 and 2007 for DRG numbers 127 (heart failure and shock) and 140 
(angina pectoris), and in 2008 and 2009 for MS-DRG numbers 291 (heart failure and shock 
with major complication/comorbidity (MCC), 292 (heart failure and shock with complication/
comorbidity (CC), 293 (heart failure and shock without CC or MCC), and 311 (angina pecto-
ris).[36]

The Medicare revenue percentage for each respective DRG description was extracted from 
the DRG data relating to its annual revenue consistent with national data for suchacute 
care, divided by the number of patient days for the same year. This data was taken from the
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0HGLFDUH�3URYLGHU�$QDO\VLV�DQG�5HYLHZ��0('3$5��ÀOHV��ZKLFK�FRQWDLQ�LQIRUPDWLRQ�SHUWDLQLQJ�
WR������RI�0HGLFDUH�EHQHÀFLDULHV�XVLQJ�KRVSLWDO�LQSDWLHQW�VHUYLFHV�QDWLRQDO�GDWD�IRU�VKRUW�VWD\��
LQSDWLHQW�'5*V�� )URP�WKHVH�ÀJXUHV��$SSHQGL[�$�� 7DEOH���FRPSDUHV� WKH�0HGLFDUH� UHYHQXH�
percentage for heart failure and shock with the Report’s Care Composite in the area of heart 
attack care for years 2006 through and including 2009.[37]  Appendix A, Table 2 compares 
the Medicare revenue percentage for angina pectoris with the Report’s Care Composite in 
the same area, and for the same time frame (2006 to 2009).

A similar approach was employed to create Appendix A, Table 3, comparing the Joint Com-
mission’s Pneumonia Care Composite with the appropriate DRGs.  For 2006 and 2007, DRG 
numbers 89 (simple pneumonia and pleurisy (18 years and older in age)) with CC), 90 (simple 
pneumonia and pleurisy (18 years and older in age)) without CC, and 91 (simple pneumonia 
and pleurisy (under 18 years in age)) were used for the study, and for 2008 and 2009 MS-DRG 
numbers 193 (simple pneumonia and pleurisy with MCC), 194 (simple pneumonia and pleurisy 
with CC), and 195 (simple pneumonia and pleurisy without CC or MCC).  The Medicare rev-
enue percentage for each respective DRG description was extracted from the DRG data re-
lating to its annual revenue consistent with national data for such acute care, divided by the 
QXPEHU�RI�SDWLHQW�GD\V�IRU�WKH�VDPH�\HDU��7KH�VRXUFH�RI�WKH�GDWD�LV�DOVR�WKH�0('3$5�ÀOHV�>��@

Appendix A, Table 4 (addressing joint replacement, a single example from the Report’s sur-
gical care composite) was created through a compilation of data from within the Report 
(page 22, Table 6). Using information from three separate line items – (1) Antibiotics within 1 
KRXU�RI�ÀUVW�FXW�²�)RU�KLS�MRLQW�UHSODFHPHQW�VXUJHU\�µ�����´$SSURSULDWH�3URSK\ODFWLF�$QWLELRW-
ics – For hip joint replacement surgery,” and (3) “Stopping Antibiotics within 24 hours – For hip 
joint replacement surgery,” Appendix A, Table 4 represents the average. The Care Composite 
for joint replacement was then compared with the appropriate MS-DRGs numbers from 2008 
and 2009, including 469 (major joint replacement or reattachment of lower extremity with 
MCC) and 470 (major joint replacement or reattachment of lower extremity without MCC). 
[39]  The Medicare revenue percentage for each respective MS-DRG description was ex-
tracted from the MS-DRG data relating to its annual revenue consistent with national data for 
such acute care, divided by the number of patient days for the same year. The source of the 
GDWD�LV�DOVR�WKH�0('3$5�ÀOHV�>��@

http://craiggarner.com/publications/


 
 Winter Journal 2013
Craig B. Garner, Esq.

  49www.craiggarner.com © Copyright 2013  Craig B. Garner                                                              Table of Contents             

Conclusion

If our nation’s track record on health care funding since the inception of Medicare is any indi-
cation, it should come as no surprise that hospital reimbursements do not share the same tra-
jectory as Joint Commission quality standards. Indeed, factoring into the equation additional 
YDULDEOHV�VXFK�DV�DQQXDO�LQÁDWLRQ�DQG�D�VWUXJJOLQJ�HFRQRP\�RQO\�VHUYHV�WR�IXUWKHU�GLVWLQJXLVK�
the historical paths of performance and payment.[41] As Medicare prepares for a massive 
shifting from cost to performance-based reimbursement[42], a move likely followed in quick 
succession by other payer groups, the contradictory manner in which health care regulations 
reward annual improvement by reducing reimbursements speaks volumes about a system 
not just in transition, but in a state of confusion.

To be certain, the evolution of the reimbursement system has been shaped as much by inno-
YDWLRQ�DQG�DGYDQFHPHQWV�DV�LW�KDV�E\�SROLWLFV�DQG�D�FRQVWDQWO\�FKDQJLQJ�GHÀQLWLRQ�RI�SXEOLF�
interest. But in this age of technology, it may be prudent to take stock in the collections of 
GDWD�ZH�KDYH�DPDVVHG�DV�D�PHDQV�WR�XQGHUVWDQG�DQG�UHÀQH�WKH�GHOLFDWH�LQIUDVWUXFWXUH�RI�
health care in the U.S.  Ultimately, future congressional focus should be directed toward cre-
ating a self-sustaining system that improves the delivery of health care throughout the nation 
and is fair to both the individuals and institutions that participate therein. This hardly seems like 
an unreasonable place to start.

Appendix A, Table 1

Joint Commission Heart Attack Care 

Measure Results Compared with 

Medicare Revenue for Heart Failure 

and Shock, 2006 to 2009

2006 2007 2008 2009

27.40%

26.26%

22.84%

23.55%

94.4%

95.8%

96.7%

97.8%

Care Composite Medicare Revenue Percentage

2006 2007 2008 2009
$1,101.90 $1,138.49 $1,066.52 $1,170.16

Average Medicare Revenue Per Day For Select DRGs (combined)*

*Years 2006 and 2007: DRG 127
  Years 2008 and 2009: MS-DRGs 291, 292 and 293
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Appendix A, Table 2

Joint Commission Heart Attack Care 

Measure Results Compared with 

Medicare Revenue for Angina 

Pectoris, 2006 to 2009

Appendix A, Table 3

Joint Commission Pneumonia Care 

Measure Results Compared with 

Medicare Revenue for Pneumonia 

and Pleurisy, 2006 to 2009

2006 2007 2008 2009

22.29%

20.45%

17.46% 17.49%

94.4%

95.8%

96.7%

97.8%

Care Composite Medicare Revenue Percentage

2006 2007 2008 2009
$976.61 $997.35 $916.28 $933.87

Average Medicare Revenue Per Day For Select DRGs (combined)*

*Years 2006 and 2007: DRG 140
 Years 2008 and 2009: MS-DRG 311

2006 2007 2008 2009

25.82%

24.81%

22.15%

23.11%

87.4%

90.5%

92.9%

93.7%

Care Composite Medicare Revenue Percentage

2006 2007 2008 2009
$966.43 $1,001.54 $966.28 $1,068.81

Average Medicare Revenue Per Day For Select DRGs (combined)*

*Years 2006 and 2007: DRGs 89, 90 and 91
  Years 2008 and 2009: MS-DRGs 193, 194 and 195
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Appendix A, Table 4

Joint Commission Surgical Care 

Measure Results (Joint Replacement) 

Compared with Medicare Revenue 

for Joint Replacement, 2008 to 2009

APPENDIX B

Hospitals in California (2002 to 2009)

*Number of community hospitals only, which represent 85% of all hospitals according to American Hospital Association data for each year. 
Federal hospitals, long-term care hospitals, psychiatric hospitals, and other similar institutions are not included.

**Numbers based on 2010 U.S. Census, 2000 U.S. Census, and estimates based on a comparison data from the years 2001 through 2009.

8�6��&HQVXV�%XUHDX·V�DQQXDO�VXUYH\�RI�VWDWH�DQG��ORFDO�JRYHUQPHQW�ÀQDQFHV�

2008� � 2009�

22.13%

21.09%
94.0%

96.4%

Care Composite Medicare Revenue Percentage

2008 2009
$966.28 $1,068.81

Average Medicare Revenue Per Day for Select MS-DRGs (combined)*

 *MS-DRGs 469 and 470

Year No. of Hospitals 
in California

No. of Hospitals* 
in U.S.

California’s % of 
Total Hospitals 

in U.S.

Change from 
2002

Population in 
California**

% Increase in 
Population from 

2002

Health Care Spending in  
California***

% Increase in Spending 
from 2002

2002
2003
2004
2005
2006
2007
2008
2009

383 4927 7.8% 0 34,595,700 0 $41,100,000,000 0
370 4895 7.6% (13) 34,963,509 1.1% $44,400,000,000 7%
361 4919 7.3% (22) 35,335,229 2.1% $48,800,000,000 16%
357 4936 7.2% (32) 35,710,901 3.1% $52,000,000,000 21%
357 4927 7.2% (26) 36,090,567 4.1% $53,000,000,000 22%
355 4897 7.2% (28) 36,474,270 5.1% $57,900,000,000 29%
352 5010 7.0% (31) 36,862,052 6.1% $63,200,000,000 35%
343 5008 6.8% (40) 37,253,956 7.1% $62,200,000,000 34%

340

353

365

378

390

2002 2003 2004 2005 2006 2007 2008 2009
30,000,000

32,000,000

34,000,000

36,000,000

38,000,000

# of Hospitals in California Population in California**
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>�@���������$FFRUGLQJ�WR�&RQJUHVVLRQDO�%XGJHW�2IÀFH�HVWLPDWHV��PDMRU�KHDOWK�SURJUDPV�DFFRXQWHG�IRU�����SHUFHQW�
of the nation’s GDP between 1971 and 2010 (averaged). Under the 2010 Patient Protection and Affordable 
&DUH�$FW��WKLV�ÀJXUH�PD\�LQFUHDVH�WR�DV�PXFK�DV�����SHUFHQW�E\�������See, e.g., Presentation by Douglas W. 
(OPHQGRUI��'LUHFWRU��&RQJUHVVLRQDO�%XGJHW�2IÀFH��)HGHUDO�%XGJHW�0DWK��We Can’t Repeat the Past (June 16, 
2011).

>�@������� 7KH�-RLQW�&RPPLVVLRQ� LV�DQ� LQGHSHQGHQW��QRW�IRU�SURÀW�RUJDQL]DWLRQ� WKDW�DFFUHGLWV�DQG�FHUWLÀHV�PRUH�
than 19,000 health care organizations and programs in the United States.  See www.jointcommission.org.

[3]      Established in 1945 to conduct objective reviews of osteopathic hospitals and the services they provide, 
HFAP surveys hospitals for compliance with the Medicare Conditions of Participation and Coverage.  See www.
hfap.org.

[4]       ACHC is a national health care accrediting organization designed to create a system catering to small 
providers.  See www.achc.org.

>�@��������&+$3� LV�DQ� LQGHSHQGHQW��QRW�IRU�SURÀW�DFFUHGLWLQJ�ERG\�IRU�FRPPXQLW\�EDVHG�KHDOWK�FDUH�RUJDQL]D-
tions.  See www.chapinc.org.

[6]      Since 2006, the Compliance Team, Inc. has been a nationally recognized, CMS-approved accrediting 
body for providers of durable medical equipment, prosthetics, orthotics, and supplies.  See www.exemplarypro-
vider.com.

[7]       HQAA provides home medical or durable medical equipment accreditation programs.  See www.hqaa.
org.

[8]      The newest accreditation organization for hospitals, DNV received deemed authority from the Centers 
for Medicare & Medicaid Services in 2008. See www.dnvaccreditation.com.

[9]        This regulatory infrastructure exists in addition to the labyrinth of federal and state laws.  See, e.g., 42 
U.S.C. Section 1395x(e)(ii).

[10]      See 42 CFR § 424.58. The 2003 Medicare Prescription Drug, Improvement, and Modernization Act (Pub. 
L. 198-173) required the Federal Government to implement quality standards for DMEPOS.

[11]       Originally P.L. 74-271, approved August 14, 1935, 49 Stat. 620, and all subsequent amendments thereto.

[12]      See, e.g., 42 U.S.C. §§ 1302, 1395hh, 1395rr; 42 C.F.R. part 482.

[13]     See 74 Federal Register (227) 62333 (Nov. 27, 2009).

[14]     Id. (approving the Joint Commission’s status through July 15, 2014); see also Medicare Improvements for 
Patients and Providers Act of 2008 (“MIPPA”), § 125 (Pub. L. 110-275) (changing the process of accreditation in 
2008 by revoking the Joint Commission’s statutorily-guaranteed “deeming authority” for hospitals and requiring 
that the Joint Commission apply to, and obtain approval from, the Centers for Medicare & Medicaid Services 
(CMS)).

[15]       See Roberts, James S., MD, Coale, Jack G., MA, and Redman, Robert R., MA, A History of the Joint Com-
mission on Accreditation of Hospitals, 258 (7) JAMA 936, 938 (Aug. 21, 1987). The article notes that in 1958, the 
Canadian Medical Association withdrew from the Joint Commission.  Id.

[16]      Id.
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>��@������&RPSUHKHQVLYH�$FFUHGLWDWLRQ�0DQXDO�IRU�+RVSLWDOV��7KH�2IÀFLDO�+DQGERRN���-RLQW�&RPPLVVLRQ�5HVRXUF-
es, Inc., Mar. 2011).

[18]      See id. at FW-1 (the Joint Commission revised its mission statement in 2009).

>��@������ �7KH�DXWKRU�QHLWKHU�DGGUHVVHV�QRU�RSLQHV�XSRQ�WKH�VFRSH�RI�WKH�-RLQW�&RPPLVVLRQ·V�LQÁXHQFH�LQ�WKH�KRVSL-
tal accreditation process, and does not attempt to compare the Joint Commission with other entities providing 
VLPLODU�DQG�RU�FRPSDUDEOH�RYHUVLJKW��%HWZHHQ������DQG�������WKH�DXWKRU�ZDV�WKH�FKLHI�H[HFXWLYH�RIÀFHU�RI�DQ�
acute care hospital in Norwalk, California, accredited at all times by both the Joint Commission and HFAP.

[20]     See, e.g., 42 C.F.R. §§ 482.1, 482.2, 482.11, 482.12, 482.13, 482.21, 482.22, 482.23, 482.24, 482.25, 482.26, 
482.27, 482.28, 482.30, 482.41, 482.42, 482.43, 482.45, 482.51, 482.52,482.53, 482.54, 482.55.

[21]     Id. at PM-1 (“ORYX measurement requirements are intended to support Joint Commission – accredited 
hospitals in their quality improvement efforts.  Performance measures are essential to the credibility of any mod-
ern evaluation activity for hospitals.”).

[22]    See Chassin, Mark R., M.D., Loeb, Jerod M., Ph.D., et al., Accountability Measures – Using Measurement 
to Promote Quality Improvement, 363 (7) New Engl. J. Med. 683 (Aug. 12, 2010).

[23]      Pub. L. 111-148.

[24]      PPACA, § 3022; 42 C.F.R. § 425 (proposed rules as of Apr. 7, 2011).

[25]      Evolution of Performance Measurement at the Joint Commission 1986-2010: A Visioning Document (avail-
able at www.jointcommission.org/assets/1/18/SIWG_Prologue_web_version.pdf)

[26]      Improving America’s Hospitals: The Joint Commission’s Annual Report on Quality and Safety, p. 4 (2011).

[27]      See supra, note 24.

[28]      The Report, p. 29.

[29]       The Report, p. 20, Table 3.

[30]      The Report, p. 21, Table 5.

[31]      The Report, p. 22, Table 6.

[32]     But cf., McCannon, Joseph, AB, Berwick, Donald M., MD, MPP, A New Frontier in Patient Safety, 305 (21) 
JAMA 2221 (June 1, 2011)(concluding that despite the investment into the nation’s healthcare system since the 
1999 report To Err Is Human, medical errors continue to harm hospital patients to such an extend that further 
change is necessary); Wachter, Robert M., Patient Safety at Ten: Unmistakable Progress, Troubling Gaps, 29 (1) 
Health Affairs 165, 172 (Jan. 2010) (summarizing the success in efforts to enforce safety standards over the past 
ÀYH�\HDUV�DV�VOLJKWO\�DERYH�DYHUDJH��

[33]    See�&HQWHUV�IRU�0HGLFDUH�	�0HGLFDLG�6HUYLFHV��2IÀFH�RI�WKH�$FWXDU\��1DWLRQDO�+HDOWK�6WDWLVWLFV�*URXS��
Department of Commerce, Bureau of Economic Analysis and Bureau of the Census; Keehan, Sean P., Sisko, An-
drea M., et al, National Health Spending Projections Through 2020, 30 (8) Health Affairs 1594 (Aug. 2011).

[34]      Keehan, supra, note 33, National Health Spending Projections Through 2020, p. 1595.
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[35]     See Appendix B: Hospitals in California – 2002 to 2009.  Between 2002 and 2009, health care spending 
increased by 34%, and there were 40 fewer hospitals available to treat approximately 2.7 million additional res-
idents.

>��@����� $V�RI�ÀVFDO�\HDU�������&06�FKDQJHG�WKH�0HGLFDUH�LQSDWLHQW�SURVSHFWLYH�SD\PHQW�V\VWHP�E\�LQWURGXFLQJ�
Medicare Severity Diagnosis Related Group (“MS-DRGs”), thereby creating an entirely new numbering system 
for DRGs in 2008 and 2009.  See 42 U.S.C. § 1395ww; TMA, Abstinence, Education, and QI Programs Extension 
Act of 2007, P.L. 110-90 (approved Sept. 29, 2007, 121 Stat. 984), § 7(a).  Information for DRG and MS-DRG 
GHVFULSWLRQV�REWDLQHG�IURP�WKH�&06�ZHEVLWH�IRU�ÀVFDO�\HDUV������DQG�������KWWSV���ZZZ�FPV�JRY�0HGLFDUH-
FeeforSvcPartsAB/).

[37]      See, e.g., id.

[38]     See, e.g., id.

[39]     See, e.g., id.

[40]      See, e.g., id.

[41]     A recent study of the growth in family income in the U.S. over the past decade concluded that the es-
timated increase from $76,000 in 1999 to $99,000 in 2009 was practically erased by the increase in household 
spending on monthly health insurance premiums, out-of-pocket health care costs, and tax-related expenses di-
rected toward health care.  See Auerbach, David I., Kellerman, Arthur L., A Decade of Health Care Cost Growth 
Has Wiped Out Real Income Gains for an Average U.S. Family, 30 (9) Health Affairs 1630 (Sept. 2011).

[42]     See supra, note 24.
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Book Review: “Obamacare on Trial”

Los Angeles DAILY JOURNAL (Nov. 9, 2012)

:LWK�����\HDUV� VHSDUDWLQJ� WKH� UDWLÀFDWLRQ�RI� WKH�&RQVWLWXWLRQ�RI� WKH�8QLWHG�6WDWHV�DQG� WKH�
landmark United States Supreme Court decision National Federation of Independent Business 
v. Sebelius, 132 S. Ct. 2566 (2012), the Constitutional impact of Chief Justice John Robert’s ma-
jority opinion will resonate down the labyrinth of Federalism for decades to come.

As it relates to the 2010 Patient Protection and Affordable Care Act and Health Care and 
Education Reconciliation Act, the holding is clear and concise, even as the legacy of the 
Affordable Care Act has yet to be determined.  Few scholars will disagree on the meaning 
of the Court’s ruling – that the Affordable Care Act’s individual mandate is constitutional and 
the Medicaid expansion provisions will survive – although the way in which the Court reached 
its conclusion remains the subject of heated debate.

Einer Elhauge’s Obamacare on Trial approaches the Supreme Court decision much like the 
3K\WKLD�DW�'HOSKL��DOWKRXJK�VDGO\�WKLV�ODWHVW�FROOHFWLRQ�RI�KLJK�SURÀOH��ZLGHO\�SXEOLVKHG�HVVD\V�
FRQFOXGH�ZKHUH�WKH�UHDO�VWRU\�EHJLQV��7KH�WDVN�LWVHOI�LV�LQ�PDQ\�ZD\V�WKDQNOHVV��DV�WKH�ÁXLGLW\�
of the modern health care structure makes the art of prediction all but impossible.  Just as no 
PDWWHU�KRZ�KDUG�ZH�WU\�WR�SURMHFW�WKH�LQWHQW�RI�WKH�IUDPHUV�LQWR�RXU�WZHQW\�ÀUVW�FHQWXU\�HFRQ-
omy, it is unlikely that Washington, Madison or Hamilton could have predicted companies like 
Facebook, Amazon or Apple, today’s health care experts are in no position to act as oracles 
XQWLO�3UHVLGHQW�2EDPD·V�ÁHGJOLQJ�SURJUDP�KDV�KDG�D�FKDQFH�WR�PDWXUH�

While theoretical discussions about the Affordable Care Act are fascinating in their own right, 
Professor Elhauge and his fellow health care scholars should always be mindful of the market 
WKDW�EHQHÀWV�PRVW�IURP�VXFK�LQWHOOHFWXDO�FDOLVWKHQLFV����/HW·V�IDFH�LW��PRVW�$PHULFDQV�VLPSO\�GR�
not understand why Chief Justice Roberts held that the individual mandate is not a tax under 
the Anti-Injunction Act but is instead a tax under the Constitution, why four of the Justices on 
the bench referred to such logic as “verbal wizardry,” and exactly when they will need to pay 
$695 for not having health insurance. Such a collection as his must target those who are both 
mindful of and intrigued by the myriad changes to the very structure of our nation’s health 
care system brought about by a host of new programs and regulations.
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While this most recent collection may not cater to the correct audience, the author does ask 
the appropriate questions.  In discussing the individual mandate, Professor Elhauge uses log-
LF�DQG�D�1REHO�ODXUHDWH�WR�FRQYH\�WKH�IDFW�WKDW�LWV�LQKHUHQW�ÁDZ�OLHV�QRW�LQ�LWV�H[LVWHQFH��EXW�
rather its destined target.  “In short, the Obamacare mandate targets expensive treatments 
that would likely be unaffordable without insurance,” Elhauge explains.  “The real debate is 
(or should be) over whether the mandate to pay for these treatments should be shifted from 
society at large to those who receive them.”

Health care in America is anything but static, and the solutions to its problems will not come 
from Supreme Court opinions or academic collections.  The answers will instead come from 
the very same trenches where these crises originated.  And yet, like those hospitals that make 
XS�LWV�EDFNERQH��WKH�KHDOWK�FDUH�PDUNHW�LV�RQO\�HYHU�DV�VRXQG�DV�WKH�FOLPDWH�LQ�ZKLFK�LW�ÀQGV�
LWVHOI��:LWK�DOO�RI�WKH�WHFKQRORJLFDO�DGYDQFHV�WR�EH�IRXQG�LQ�WKH�WZHQW\�ÀUVW�FHQWXU\��$PHULFD·V�
oldest hospital, Bellevue Hospital in New York City, offered much the same service in October 
2012 when Hurricane Sandy forced the evacuation of the hospital’s 700 patients as it did in 
�����ZKHQ�WKH�1HZ�<RUN�&LW\�$OPVKRXVH�GHVLJQDWHG�VL[�EHGURRPV�DV�%HOOHYXH·V�ÀUVW�´ZDUG�µ���
7KH�ZD\V�LQ�ZKLFK�ZH�ZHDWKHU�ÁXFWXDWLRQV�LQ�RXU�KHDOWK�FDUH�FOLPDWH�DUH�WKH�WUXH�WHVWV�RI�DQ\�
health care system in modern society, and often success is a result of the very relationships 
Professor Elhauge’s Nobel laureate did not consider in his economic analysis.
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3RVW�$FXWH�&DUH�DQG�9HUWLFDO�,QWHJUDWLRQ�$IWHU�WKH�$IIRUGDEOH�&DUH�$FW

JOURNAL OF HEALTHCARE MANAGEMENT (Jan. 2013)

7KLV�3UDFWLWLRQHU�$SSOLFDWLRQ�LV�D�UHVSRQVH�WR�WKH�ÀQGLQJV�DQG�UHFRPPHQGDWLRQV�RI�WKH�PDLQ�
article.

In his classic tale “The Sneetches,” Theodor Seuss Geisel (Dr. Seuss, 1961) created a society 
divided by entitlement in which the lines of separation were removed, thrusting its members 
together. A satire about discrimination, “The Sneetches” offers children an early introduction 
to the arbitrary walls that those forces governing society can build and destroy at their whim.

Shay and Mick may be said to describe a similar scenario as they apply provisions of the 2010 
Affordable Care Act (ACA ) to post-acute care and vertical integration under the Medicare 
Shared Savings Program (also known as accountable care organizations or AC Os) and to 
EXQGOHG�SD\PHQW�V\VWHPV��7KH\�QRWH�WKDW�WKHVH�DUH�WKH�DUHDV�LQ�ZKLFK�WKH�LQÁXHQFHV�RI�WKH�
ACA are most apparent. In the process, Shay and Mick remind us that perception is formed 
largely on the basis of factors lurking beneath the surface that care little for public opinion. 
For example, much like Dr. Seuss’s Sneetches, Hurricane Sandy, which struck the East Coast 
shoreline in October 2012, rendered the “haves” and “have nots” almost indistinguishable. 
Bellevue Hospital, the oldest hospital operating in the United States, was capable of offering 
roughly as much care during and immediately following the hurricane as it was in 1736, when
WKH�1HZ�<RUN�&LW\�$OPVKRXVH�GHVLJQDWHG�VL[�EHGURRPV�DV�%HOOHYXH·V�ÀUVW�´ZDUG�µ

During my 9-year tenure as CEO of a community hospital in Los Angeles County, California, 
bundling was still considered a pejorative term and vertical integration was lost somewhere 
in the abyss between Stark I and Stark III. As ours was a small hospital with a busy emergency 
department and no managed care contracts, patients usually left soon after stabilization, 
either own their own two feet or when transferred by the payer to a contracting facility. Verti-
cal integration had little impact on my day-to-day operations. I cannot say how I would have 
reacted to ACOs or even this article then— at least until I took the time to review the applica-
tion to become an ACO (see below).

http://craiggarner.com/publications/
http://www.ache.org/PUBS/jhmsub.cfm
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In today’s healthcare climate, however, I hold hope that patients will come to expect a full 
continuum of services for an entire care episode in a single institution or ACO. While most 
acute care facilities now focus attention on the Hospital Value-Based Purchasing program 
LQ�DQ�DWWHPSW�WR�UHGXFH�WKH�QXPEHU�RI�UHDGPLVVLRQV�DQG�XQH[SHFWHG�RXWFRPHV��WKH�ÀQDO�
narrative question contained in the ACO application remains too important to be ignored by 
anyone in the healthcare sector:

6XEPLW�D�QDUUDWLYH�GHVFULELQJ�KRZ�WKH�$&2�GHÀQHV��HVWDEOLVKHV��LPSOHPHQWV��HYDOX-
ates, and periodically updates its care coordination processes. Also describe: a. The 
ACO’s methods and processes to coordinate care throughout an episode of care 
and during care transitions, such as discharge from a hospital or transfer of care from 
a primary care physician to a specialist (both inside and outside the ACO) . . .

$EVHQW�IURP�WKLV�ÀQDO�VHFWLRQ�LV�DQ\�KLQW�RI�FRQFHUQ�DERXW�WKH�GDQJHUV�UHVXOWLQJ�IURP�YHUWLFDO�
integration, not to mention the economic and sociological directions an organization may 
be forced to follow as it integrates. While the authors raise pertinent questions relating to the 
future of modern American healthcare, the answers they seek may not be available until the 
ACA has had time to mature and align itself with the unspoken demands of the industry.

http://craiggarner.com/publications/
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